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dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 
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ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
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tion for interim relief made by UFCW 
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Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Board finding that employer violated the Act by laying off two employees and by soliciting 
and obtaining signatures of employees on anti-union petition - Employer directed to rein- 
state and compensate employees, to allow union to meet with bargaining unit employees 
during normal working hours, and to post Board notice in workplace - Board also certifying 
union under section 9.2 of the Act 
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Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 
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Collective Agreement - Bargaining Rights - Construction Industry - Parties - Practice and Proce- 
dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
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ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 
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Collective Agreement - Reference - Settlement - Minister of Labour referring question to Board 
as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence 
of written notification to employer of ratification, settlement not elevated to status of col- 
lective agreement - Written notice of ratification not required - Board advising Minister 
that collective agreement in effect between the parties 
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USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
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ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 
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Construction Industry - Construction Industry Grievance - Damages - Jurisdictional Dispute - 


Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within “same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 
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NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL 473..............cs.c00sesecceeeeeee 
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puting assignment of work consisting of releasing, removal and dismantling of formwork 
built in connection with power plant foundation walls, heat recovery steam generator foun- 
dation piers, various machine base foundations, turbine bases and other piers - Board not 
finding trade agreement relied on by Labourers’ to be helpful in deciding dispute - Factors 
of collective bargaining relationships, skill and ability, and economy and efficiency not 
clearly favouring either trade - Work in dispute assigned to Carpenters’ union 
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Board finding that employer violated the Act by laying off two employees and by soliciting 
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ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
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- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
BOI AS SAO 8 UO. ANOS eo. 2 ies eh tee heen aoe Cale ee yee, 1350 


Interim Relief - Duty of Fair Referral - Duty of Fair Representation - Remedies - Unfair Labour 
Practice - Applicant working as lighting technician in film and television production - Appli- 
cant alleging that his union violating Act in various ways in denying him work opportunities 
and requesting interim order directing union to issue permits on request of employers 
authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYAN FORDE URE NABE LALOGAL 00 eae ee ee ee 1296 


Interim Relief - Remedies - Unfair Labour Practice - Union alleging that, as result of participa- 


Vil 


tion by employees in arbitration proceeding, employer altering employees’ hours of work in 
violation of the Act - Union seeking order restoring employees’ hours of work pending res- 
olution of unfair labour practice complaint - Union and employer having collective bargain- 
ing relationship since 1988 and Board identifying no significant labour relations harm to 
affected employees or union if order not made - Board refusing to order employer to 
restore employees’ hours of work, but directing it to notify employees of their rights under 
the Act through distribution of Board notice 


FORT ERIE DUTY FREE SHOPPE INC.; RE ONTARIO LIQUOR BOARDS 
MATEO Y AES Fe LOIN orcs saosin cocci ch oan sale Scan whan acer chugs dees smu ienwelesanlsnaammnnene 1307 


Jurisdictional Complaint - Construction Industry - Labourers’ union and Carpenters’ union dis- 
puting assignment of work consisting of releasing, removal and dismantling of formwork 
built in connection with power plant foundation walls, heat recovery steam generator foun- 
dation piers, various machine base foundations, turbine bases and other piers - Board not 
finding trade agreement relied on by Labourers’ to be helpful in deciding dispute - Factors 
of collective bargaining relationships, skill and ability, and economy and efficiency not 
clearly favouring either trade - Work in dispute assigned to Carpenters’ union 


NICHOLLS RADTKE LIMITED, CJA, LOCAL 446; RE LIUNA, LOCAL UNION 
LE ne ee etree tle ceases na se mearerey eels seiiivle Wants aeevuce ued seen neta ze sac: 1343 


Jurisdictional Dispute - Construction Industry - Ironworkers’ union and Millwrights’ union disput- 
ing assignment of work in connection with material handling systems - Board satisfied that 
work in dispute should be assigned to composite crew , consisting of equal members of 
Ironworkers and Millwrights performing the work functions interchangeably - Board 
emphasizing that its decision not intended to apply to all “in-plant” construction work 


THE STATE GROUP LIMITED, STATE CONTRACTORS INC., MILLWRIGHTS 
DISTRICT COUNCIL OF ONTARIO, MILLWRIGHTS LOCAL 1244, CJA, 
ONTARIO ERECTORS ASSOCIATION INCORPORATED, ASSOCIATION OF 
MILLWRIGHTING CONTRACTORS OF ONTARIO; RE IRONWORKERS’ DIS- 
TRICT COUNCIL OF ONTARIO AND THE BSOIW, LOCAL 700..........::::tettteerrees 1397 


Jurisdictional Dispute - Construction Industry - Construction Industry Grievance - Damages - 
Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within “same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL 473......-.:sssstesssertrtertes 1392 


Parties - Bargaining Rights - Collective Agreement - Construction Industry - Practice and Proce- 
dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 


VIII 


ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., O.S. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
LIMITED ais tae tees tA Gost a TORN. Ak Caer tee, een (Oe A en Gee 


Practice and Procedure - Bargaining Rights - Collective Agreement - Construction Industry - Par- 


ties - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., O.S. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
LIME D oe Metta cca stpahiss ets Hie tare x aetna Smee te aah Wiemann sa Galen gees eco bay 144 


Charter of Rights and Freedoms - Constitutional Law - Practice and Procedure - Stay - Unfair 


Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
CANADA (@AW-CANADA Ens cine APsie alee ee Slee ieee 


Practice and Procedure - Duty of Fair Representation - Unfair Labour Practice - Board exercising 


its discretion against inquiring into complaint for various reasons, including its finding that 
inquiry would be an expensive and largely academic exercise serving no tangible policy or 
labour relations interest - Application dismissed 


WILLIAM A. CURTIS; RE THE COMMUNICATIONS, ENERGY & PAPERWORK- 
ERS UNION OF CANADA, THE CANADIAN PAPERWORKERS UNION ............... 


Reference - Bargaining Rights - Conciliation - Interim Relief - Remedies - Union Successor Sta- 


tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
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1318 
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notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
461, 483, 488, 1000 AND 1688.............:cceseecenseeeceeeeeeeeeeseeaeeseeeeaueneeesensaneeesesseaneeeeees 1350 


Reference - Collective Agreement - Settlement - Minister of Labour referring question to Board 
as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence 
of written notification to employer of ratification, settlement not elevated to status of col- 
lective agreement - Written notice of ratification not required - Board advising Minister 
that collective agreement in effect between the parties 


DDM PLASTICS INC.; RE IAM, LOCAL LODGE 2792.............::ssceseeeeseeeeeeeee ee nneeees 1265 


Remedies - Bargaining Rights - Conciliation - Interim Relief - Reference - Union Successor Sta- 
tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
A612 483 488 P1OOUTAND 1688 20.c-0.2ccentenancree ibe ccsertacennns sauessvarsnmntneccseeretanheera=sccasssss 1350 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Jurisdictional 
Dispute - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within “same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL eRe re ee Rc rere 1392 


Remedies - Discharge - Duty of Fair Representation - Trade Union - Trade Union Status - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
Use & BS Ge 8 (WO) by Oi Gs 0 0 2 Pine Mame pene caeen nee caer och h tan) apse canine oa ae 1283 


Remedies - Duty of Fair Referral - Duty of Fair Representation - Interim Relief - Unfair Labour 
Practice - Applicant working as lighting technician in film and television production - Appli- 


cant alleging that his union violating Act in various ways in denying him work opportunities 
and requesting interim order directing union to issue permits on request of employers 
authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRY AS LPOR DE AREANABE [LOCAL 100) ju: accco9h four tese serastie, Gusia-o aetna eaadde 1296 


Remedies - Interim Relief - Unfair Labour Practice - Union alleging that, as result of participa- 
tion by employees in arbitration proceeding, employer altering employees’ hours of work in 
violation of the Act - Union seeking order restoring employees’ hours of work pending res- 
olution of unfair labour practice complaint - Union and employer having collective bargain- 
ing relationship since 1988 and Board identifying no significant labour relations harm to 
affected employees or union if order not made - Board refusing to order employer to 
restore employees’ hours of work, but directing it to notify employees of their rights under 
the Act through distribution of Board notice 


FORT ERIE DUTY FREE SHOPPE INC.; RE ONTARIO LIQUOR BOARDS 
1240 a6 BOW G2) Bh 8a B18) Lee ere I a RENO ae actos Rint om innit dialed Neopia 1307 


Sale of a Business - Certification - Security Guard - Union applying to represent guards employed 
by condominium corporation at single location - Security company acquiring contract to 
provide security services at condominium two weeks later - Security firm already having 
collective agreement with rival union - Parties agreeing that security company should be 
named as employer in bargaining unit description - Rival union and employer asserting that 
collective agreement between them barring certification application - Board deferring con- 
sideration of certification application pending filing by interested party of sale of business 
application under section 64 of the Act 


MEADOWVALE SECURITY GUARD SERVICES INC.; CANADIAN UNION OF 
PROFESSIONAL SECURITY-GUARDS; RE THE CHRISTIAN LABOUR ASSOCIA- 
DION. OF GANADA (GUA Gayest bee 1B eae A eee taddnene ee Re 1340 


Sector Determination - Construction Industry - Board finding construction of underground con- 
crete water storage tank to be work in the ICI sector of the construction industry, and not 
in heavy engineering sector or sewer and watermain sector as asserted by Labourers’ union 
- Declaration issuing accordingly 


MATHEWS CONTRACTING INC.; RE.CJA, LOCAL 18: RE LIUNA.... 6. -4cn0ccescssncss 1332 


Security Guard - Certification - Sale of a Business - Union applying to represent guards employed 
by condominium corporation at single location - Security company acquiring contract to 
provide security services at condominium two weeks later - Security firm already having 
collective agreement with rival union - Parties agreeing that security company should be 
named as employer in bargaining unit description - Rival union and employer asserting that 
collective agreement between them barring certification application - Board deferring con- 
sideration of certification application pending filing by interested party of sale of business 
application under section 64 of the Act 


MEADOWVALE SECURITY GUARD SERVICES INC.; CANADIAN UNION OF 
PROFESSIONAL SECURITY-GUARDS; RE THE CHRISTIAN LABOUR ASSOCIA- 
TION OR. GANA DAs CEAD Ay 2h Ves xtie oer ee erie coe ee cre oi Bade) reget a ee ed 1340 


Settlement - Collective Agreement - Reference - Minister of Labour referring question to Board 
as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence 
of written notification to employer of ratification, settlement not elevated to status of col- 


XI 


lective agreement - Written notice of ratification not required - Board advising Minister 
that collective agreement in effect between the parties 


DDM BEAsii@s ING tREIAM.LOGAL LODGE 2792.55 cearig ccc pees ached .epaeteo ns 304s auh 1265 


Stay - Charter of Rights and Freedoms - Constitutional Law - Practice and Procedure - Unfair 
Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
CANADA (CAW-CANADA).........ccccceceeeeeeeenneeeceeeeeeeeeeeeaaeeeesseaeeeeeeeauanseeeecaae eens: 1318 


Strike - Strike Replacement Workers - Unfair Labour Practice - Whether “supervision” of 
apprentice projectionist constituting bargaining unit work which, when performed by assis- 
tant manager transferred to struck location after notice to bargain, violating section 73.1 of 
the Act - Board finding that operating projection equipment constituting bargaining unit 
work and that getting work done in a different way not altering characterization as bargain- 
ing unit work - Use of assistant manager in this case to supervise apprentice projectionist 
contravening Act - Employer directed to stop using assistant manager for this purpose and 
Board remaining seized with respect to any outstanding remedial issues 


FAMOUS PLAYERS INC.; RE IATSE, LOCAL 357...........:secses eee eece eee eee een een ten nee ees 1270 


Strike Replacement Workers - Strike - Unfair Labour Practice - Whether “supervision” of 
apprentice projectionist constituting bargaining unit work which, when performed by assis- 
tant manager transferred to struck location after notice to bargain, violating section 73.1 of 
the Act - Board finding that operating projection equipment constituting bargaining unit 
work and that getting work done in a different way not altering characterization as bargain- 
ing unit work - Use of assistant manager in this case to supervise apprentice projectionist 
contravening Act - Employer directed to stop using assistant manager for this purpose and 
Board remaining seized with respect to any outstanding remedial issues 


FAMOUS PLAYERS INC.; RE IATSE, LOCAL 357...........:eseseeeeeeeeesee eee neen eee anecne ees 1270 


Trade Union - Discharge - Duty of Fair Representation - Remedies - Trade Union Status - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
BAT SCOOT BOA Re ecare nce eenteedae ventoneasvaneaesacenronvesesotoentetezeuss enct Sst so 1283 


Trade Union Status - Discharge - Duty of Fair Representation - Remedies - Trade Union - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 


XII 


case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOOEBOARDEs Sees. 5 a. eee). « ern 1 ae ere ie 1283 


Unfair Labour Practice - Bargaining Rights - Collective Agreement - Construction Industry - Par- 
ties - Practice and Procedure - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., O.S. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
LIVED) ts erste scars a Ne ee Pherae otek. sts hey, aprenden, ee) ax aidan Mesias: 1320 


Unfair Labour Practice - Charter of Rights and Freedoms - Constitutional Law - Practice and Pro- 
cedure - Stay - Board earlier setting matter down for hearing to receive parties’ submissions 
on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
CANADA (CA W.-C AINA TDA) wetter c4: toe Mice hte trate uta a ahaa etoae Mek ieee eat 1318 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Remedies - Trade Union - 
Trade Union Status - Applicant claiming that Association’s failure to advance discharge 
grievance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOOL BOARD ES © 2.4% ie eS Been tn ele at Oe ENS 1283 


Unfair Labour Practice - Duty of Fair Referral - Duty of Fair Representation - Interim Relief - 
Remedies - Applicant working as lighting technician in film and television production - 
Applicant alleging that his union violating Act in various ways in denying him work oppor- 
tunities and requesting interim order directing union to issue permits on request of employ- 
ers authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYAN'FORDE, RENABE TD, LOCA 00" eet. Ser nnInGs an 1296 
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Unfair Labour Practice - Duty of Fair Representation - Practice and Procedure - Board exercising 
its discretion against inquiring into complaint for various reasons, including its finding that 
inquiry would be an expensive and largely academic exercise serving no tangible policy or 
labour relations interest - Application dismissed 


WILLIAM A. CURTIS; RE THE COMMUNICATIONS, ENERGY & PAPERWORK- 
ERS UNION OF CANADA, THE CANADIAN PAPERWORKERS UNION.............. 1260 


Unfair Labour Practice - Interim Relief - Remedies - Union alleging that, as result of participa- 
tion by employees in arbitration proceeding, employer altering employees’ hours of work in 
violation of the Act - Union seeking order restoring employees’ hours of work pending res- 
olution of unfair labour practice complaint - Union and employer having collective bargain- 
ing relationship since 1988 and Board identifying no significant labour relations harm to 
affected employees or union if order not made - Board refusing to order employer to 
restore employees’ hours of work, but directing it to notify employees of their rights under 
the Act through distribution of Board notice 


FORT ERIE DUTY FREE SHOPPE INC.; RE ONTARIO LIQUOR BOARDS 
EMPLOYEES UNION civic ce cis cenecdeseceacioiisnneaes rath onanedensetscn>anraritcucndvsssanmecseesseetaies 1307 


Unfair Labour Practice - Strike - Strike Replacement Workers - Whether ‘“‘supervision” of 
apprentice projectionist constituting bargaining unit work which, when performed by assis- 
tant manager transferred to struck location after notice to bargain, violating section 73.1 of 
the Act - Board finding that operating projection equipment constituting bargaining unit 
work and that getting work done in a different way not altering characterization as bargain- 
ing unit work - Use of assistant manager in this case to supervise apprentice projectionist 
contravening Act - Employer directed to stop using assistant manager for this purpose and 
Board remaining seized with respect to any outstanding remedial issues 


FAMOUS PLAYERS INC.; RE IATSE, LOCAL 357.........cccseseeeeeeeetnneteet ete eneeeeennnnnes 1270 


Union Successor Status - Bargaining Rights - Conciliation - Interim Relief - Reference - Reme- 
dies - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
HG 13 488 QUAINT OSS: cctecccaatencescyoacnsnesaatnnr ceeteastvevedannssedebanesoearcctespers isms 1350 
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[1993] OLRB REP. DECEMBER 1247 


1922-93-U; 1923-93-R Laundry and Linen Drivers and Industrial Workers Union, 
Local 847, Applicant v. CMP Group (1985) Ltd., Responding Party 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union 
Activity - Board finding that employer violated the Act by laying off two employees and by soliciting 
and obtaining signatures of employees on anti-union petition - Employer directed to reinstate and 
compensate employees, to allow union to meet with bargaining unit employees during normal work- 
ing hours, and to post Board notice in workplace - Board also certifying union under section 9.2 of 
the Act 


BEFORE: Bram Herlich, Vice-Chair. 


APPEARANCES: E. M. Mitchell, Phillip Spurrell; Deirdre Hilary, Gurgit Pal Singh and Balwinder 
Sangha for the applicant; Brian W. King, Julie Padamsey and Salima Padamsey for the responding 


party. 
DECISION OF THE BOARD; December 2, 1993 


ie Board file 1923-93-R is an application for certification in which the applicant (also 
referred to as the “union”’) relies on section 9.2 of the Labour Relations Act. Board file 1922-93-U 
is an application under section 91 of the Act alleging violation of sections 65, 67, 71 and 81. The 
parties agreed that these two related matters ought to be heard together. 


2 The Board is satisfied that the applicant is a trade union within the meaning of section 
1(1) of the Act. 
3: Having regard to the agreement of the parties the Board is also satisfied that: 


all employees of CMP Group (1985) Ltd. in the Town of Oakville, save and except supervisors, 
persons above the rank of supervisor, office, clerical and sales staff, 


constitute a unit of employees of the responding party (also referred to as the ““company” or the 
“employer’’) appropriate for collective bargaining. 


4. At the commencement of the hearing in these matters the parties agreed that the per- 
sons listed as #1 and #4 to Schedule D of the list of employees filed by the company ought to be 
deleted from that list. Subject to the union’s assertion (which depends on the outcome of the sec- 
tion 91 application) that the grievors Balwinder Sangha and Gurjit Pal Singh (both of whom were 
laid off prior to the certification application) ought to be added to the list, the parties were agreed 
that the lists filed by the employer for the purposes of the count were accurate. Regardless of the 
outcome of the section 91 application (which involves more than the layoff of the two named griev- 
ors), the union, in view of the membership evidence filed in support of the certification applica- 
tion, is in a dismissible position but for its claim under section 9.2. 


ox The application under section 91 relates to the layoff of Balwinder Sangha (hereinafter 
referred to as “Sangha”) on August 26, 1993 and of Gurjit Pal Singh (hereinafter referred to as 
“Gurjit’”) the following day. By decision of the Board (differently constituted) dated September 
20, 1993 these two grievors were ordered reinstated on an interim basis pursuant to an application 
for interim relief in Board file 1924-93-M. The union also impugns the employer’s conduct in rela- 
tion to a meeting of certain employees it conducted on August 26, 1993 and in relation to petitions 
it circulated and filed with the Board subsequent to the reinstatement of the two grievors. The 
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applicant also claims that since his return to work, Gurjit has had his working hours unlawfully 
reduced by the company. 


6. Hearing in this matter continued for five days; the Board heard the evidence of 12 wit- 
nesses; 32 documents were marked as exhibits. Many of the central witnesses for both parties testi- 
fied through Punjabi interpreters. The Board would be less than candid if it failed to acknowledge 
that evidence received in this fashion has not simplified its task. This is not a comment on the qual- 
ity of the translation provided, but a general acknowledgement that certain nuances, inflections 
and other sometimes significant aspects of oral testimony may well go unappreciated by an adjudi- 
cator who is unable to understand a witness’ evidence directly but must rely on the mediating effect 
of a third party translator. This is an unfortunate, but perhaps unavoidable infirmity inherent in a 
situation as the present one. However, I have felt compelled to comment on this not merely to 
acknowledge the difficulties generally posed by translated evidence, but because I felt there may 
well have been even further limitations in the present case. There were points in the evidence of 
certain witnesses (again, for both parties) where I felt genuinely perplexed. By way of general 
examples, on numerous occasions questions, which appeared to me to be relatively straightforward 
and simple, had to be repeated several times sometimes resulting in a series of answers which 
appeared only remotely related to the question posed and reposed. Similarly, a number of wit- 
nesses appeared to engage in what might best be described as semantic sparring in response to 
questions posed. It has been difficult to determine whether these types of incidents reflect mere 
translation difficulties, a broader cultural gap in relation to what may be an entire spectrum of mat- 
ters including conventions of interpersonal interaction (perhaps, even more specifically, in a litiga- 
tion environment) or, something the Board may be more familiar with - reluctant, evasive or even 
deceitful witnesses. While this layer of factors has not simplified the task before me, it does not, of 
course, absolve me of one of my primary responsibilities, that is to evaluate the evidence, including 
the credibility of all witnesses, and to arrive at my findings of fact in this matter. The consider- 
ations just outlined have provided some of the context of that process. In addition, in coming to 
my findings of fact, I have carefully considered all of the evidence before me and taken into 
account such factors as: the demeanour of the witnesses when giving their evidence, the clarity and 
consistency of that evidence when tested in cross-examination, the witnesses’ ability to recall 
events and resist the tug of self-interest in shaping their answers, and what seems most probable in 
all the circumstances. 


ie It is also appropriate to comment briefly on evidence the Board did not hear. As will 
become clear, Parviz Padamsey (hereinafter referred to as “‘Parviz”) who is a member of manage- 
ment and the wife of Julie Padamsey (hereinafter referred to as “‘Julie”), the company President 
and majority shareholder, played a significant role in a number of events we are about to detail. 
She did not testify. In reply evidence the employer sought to file medical evidence it asserted 
would explain her inability to testify. The union objected to the introduction of that evidence as 
improper reply evidence and also on the basis that it was not given notice or the opportunity to 
require the cross-examination of Dr. Y. Thobani, a family doctor and the author of the document. 
Even assuming that the document ought to be received as evidence (it was marked as an exhibit 
subject to the union’s objection to its admissibility in the circumstances), I am not persuaded that 
its contents, the sum total of which are as follows: 


“This patient has been under my care for the past 10 years. She is suffering from fibromyalgia 
and anxiety depression and is not fit to testify at the present time because of acute anxiety reac- 
tion. 


are sufficient to adequately explain Parviz’s failure to testify. In arriving at this conclusion I have 
considered the terseness of the note, which is not authored by a specialist, the lack of any further 
medical information or opportunity to cross-examine, and the other evidence regarding Parviz’s 
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ongoing ability to attend at work (she had overall joint responsibility for the operations in Julie’s 
absence while the latter was in attendance at these hearings). I am not satisfied that it would have 
been impossible for Parviz to testify in these proceedings. However, while the union asked me to 
draw a negative inference from her failure to testify and while such a request may well be justified, 
I will not draw such a blanket inference in the circumstances. On the other hand, there were signif- 
icant points in the events concerned where Parviz’s testimony would have been helpful. The very 
lack of that evidence has obviously not been of assistance to the employer and has perhaps reduced 
the number of instances of direct conflict in evidence. 


8. The employer runs a laundry principally servicing hospital and airline clients. It employs 
roughly 30 full and part-time employees, a significant number of whom speak only Punjabi or 
Polish. 


us The union’s organizing campaign began in late August. On August 25, 1993 Anna 
Parussini (hereinafter ‘‘Parussini’”’), an experienced business representative with the applicant, and 
Neelam Aeri (hereinafter ‘“Aeri’’) stationed themselves outside the company plant. (We shall refer 
to these two individuals as the “union organizers”.) This was the first time Ms. Aeri was involved 
in an organizing campaign. She is a member, not an employee of the union, although she holds a 
number of union positions in the bargaining unit (not the one which is the subject of this certifica- 
tion application) in which she is employed. She was conscripted to assist Ms. Parussini because of 
her facility with the Punjabi and Hindi languages. 


10. Balwinder Singh (hereinafter ““Balwinder”) and Rajinda Mann (hereinafter “Mann’’), 
employees of the company, left work and boarded a bus headed for a nearby GO station; the 
union organizers followed them. At the station the employees were approached by Aeri while 
Parussini circled around in her car to subsequently rejoin the group. The union organizers identi- 
fied themselves and indicated their interest in organizing employees of the company. The discus- 
sion continued while Balwinder got into the car Parussini was driving and Aeri and Mann stood 
just outside. The union organizers agreed to drive the two employees, who had now missed their 
bus, to Balwinder’s home. Balwinder agreed to offer them a drink when they got there. 


dds The four women spent a good deal of time at Balwinder’s home discussing matters 
relating to employment and the possibility of unionizing the company’s employees. Although there 
was conflicting evidence on the point, I am satisfied that the group would not have ended up in 
Balwinder’s home and spent as much time there as they did unless Balwinder and Mann had, at 
least in the early stages of their meeting, given the union organizers some indication of their inter- 
est in and openness to the subject matter being discussed. The union organizers asked for names of 
other employees who might be interested in the union. Balwinder provided them with the name, 
telephone number and address of Sangha. She also mentioned the name of another employee, Sur- 
inder, but Aeri told Balwinder that because Surinder lived too far away the union organizers would 
not visit her at that stage. The union organizers asked about an employee they had seen driving 
away from the plant in a red car. Balwinder identified him as Gurjit and told the union organizers 
that he lived close to Sangha who could provide them with further information on how to contact 
him. I should note that both Balwinder and Mann denied providing the union organizers with the 
names or co-ordinates of any other employees. I prefer the evidence of the union organizers, par- 
ticularly because there is simply no other explanation available or advanced before me as to how 
the union organizers found their way to Sangha’s home later that day. 


t2; To the surprise and chagrin of the union organizers, the climate of the meeting changed 
drastically when Balwinder advised them that not only was she not supportive of the union but that 
it was her intention to report the events of that afternoon to the employer the following day. The 
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union organizers left Balwinder’s home shortly after that and, after driving Mann to her home, 
proceeded to visit Sangha. 


13; Early in that meeting Sangha exhibited surprise that Balwinder had provided the union 
organizers with her name and address and expressed the view that, because of Balwinder’s special 
relationship to management, Sangha’s employment was now in jeopardy. In any event Sangha con- 
tinued to meet with the union organizers for close to an hour, expressed support for the union and 
undertook to talk to other employees, including Gurjit. That meeting concluded the union organiz- 
ers’ activities for the day. 


14. The next day Balwinder did indeed advise management of the events of the previous 
day. Both Balwinder and Mann did not punch in until approximately 8:45, just before the 
machines they normally work on start up. However both acknowledged arriving at the plant 
around 7:30 and spending most of the time from then until they punched in at their regular work 
areas (whether or not they or other employees were actually working or paid for this time is not 
particularly relevant to our inquiry). It was during this time that Balwinder advised apparently any- 
one who cared to listen about the events of the previous day. There was a variety of descriptions of 
Balwinder’s apparent state of mind at the time, some witnesses described her outbursts as consti- 
tuting an unusual commotion, others apparently heard or noticed nothing. In any event, it was not 
disputed that Parviz was privy to the information volunteered by Balwinder. There is a significant 
dispute between the parties as to whether or not Balwinder communicated the names of the two 
grievors to management. Balwinder and Julie both deny that information was transmitted (Parviz 
did not testify). While there was no direct evidence that the grievors’ names had been forwarded 
(directly or indirectly) to management, the union asked me to infer, on the basis of the evidence as 
a whole, that is precisely what happened. I shall return to this point. 


15: Sangha arrived at work at approximately 8:45, after whatever commotion which may 
have been associated with Balwinder’s account of the events of the previous day had subsided. It 
would appear that Julie was out of the plant on a delivery during most of this commotion. On his 
return he did, however, overhear at least part of what Balwinder was saying and understood her, 
in his limited knowledge of Punjabi, to be referring to “two women, one Italian, one Punjabi, GO 
station, union member’. The precise parameters and sources of Julie’s information about what 
Balwinder had reported remain vague. He denied any direct discussion with Balwinder. He 
acknowledged that on hearing her during his return to the plant, he went to the office to check 
with Parviz about what was going on. And although Parviz (who did not testify) was a major 
source of Julie’s information, when he was asked in cross-examination if she mentioned the union 
he equivocated. According to Julie neither he nor Parviz can speak Punjabi. He also referred to at 
least one other unnamed employee who transmitted information to him and/or Parviz although the 
specific contents of that communication were not disclosed. Julie testified that he, at least initially, 
was sceptical of Balwinder’s story; he couldn’t imagine how a union could go and get people off a 
bus and make them sign a card. However, although Balwinder’s account of the events in question, 
or at least Julie’s understanding of that account, raised serious allegations, Julie denied making any 
attempt to get a direct account of those events (through a translator or otherwise) from the actual 
participants, Balwinder and Mann. 


16. Later that day, at around 3:00 p.m., Julie delivered a written notice of permanent layoff 
to Sangha who initially resisted taking the written notice, preferring to return with her husband to 
accept it. The notice indicated that her final papers including termination pay could be picked up 
on the afternoon of September 10, 1993. 


We Less than an hour after delivering the layoff notice to Sangha, Julie convened a meeting 
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of six of the company’s Polish speaking employees. Julie, Parviz and their daughter, Salima, who 
works in the office, attended on behalf of management. It would appear that Balwinder was also in 
attendance. The employer taped the discussion at the meeting, although Julie and Christopher 
Makowski, an employee who translated Julie’s remarks from English to Polish, were the only ones 
to speak. Minutes of the meeting were prepared by the employer. They indicate that the meeting 
lasted approximately 20 minutes, that the ‘““Meeting was called by Polish staff, because of the lan- 
guage barrier in reference to the incident with Balwinder Singh, early this morning”, and that no 
questions were raised subsequent to Julie’s address. The full text of that address as recorded in the 
minutes is as follows: 


“This meeting is to notify you because it’s your right as employees to know what happened to 
Balwinder Singh and Rajinder Mann and what the commotion was about.” 


“From what we understand’, Balwinder and Rajinder, after working hours were approached by 
two women, an Italian lady and a Punjabi lady at the GO Station drove Balwinder and Rajinder 
to Balwinder’s home because they had missed their bus. 


‘From what I can understand’’, Balwinder was harassed for the two hours that they were in her 
home, also, a threat was made by them against her husband who works at Ford, because she 
refused to sign some papers. 


Balwinder was very upset and that’s what happened this morning, and she was upset because 
her husband’s job was threatened. She claims, that these ladies were Union, ‘“‘I don’t know the 
rules surrounding Union” but it is your political right as Canadians to be able to speak to them, 
but if you feel that you are being harassed or being threatened, in the same way that Balwinder 
was threatened, you can ask them to leave your home, car etc. Because they are not the police, 
they can not arrest you, charge you or threaten your husband’s job. 


18. Given the paucity of evidence concerning the precise content and sources of informa- 
tion provided to Julie, it is impossible for me to determine whether the account he provided to the 
Polish employees is an accurate reflection of the information provided to him. It is, however, clear 
to me that Julie’s understanding of the events in question as typified by his evidence including the 
above address, diverges significantly from what actually transpired between the union organizers 
and the two employees. In general, I am satisfied that the level of harassment and coercion sug- 
gested and implied in Julie’s and Balwinder’s accounting of those events is seriously distorted. 
There is no evidence that the employees were spirited off the bus, as Julie suggested. While the 
union organizers were no doubt attempting to be persuasive, I am not satisfied that there was any 
inappropriate degree of compulsion involved; I am satisfied that the employees voluntarily 
accepted a ride from the union organizers, that Balwinder invited them into her home, freely 
offered them refreshment, and participated in the lengthy discussions that took place both before 
and after their arrival at her home. Similarly, having evaluated the conflicting evidence on the 
point, I am not persuaded that the union organizers made any threats directed at Balwinder’s hus- 
band. It is utterly inconceivable to me that the union organizers, who did not previously know who 
Balwinder was or that they would end up at her home, would have been in possession of informa- 
tion about her husband’s employment, as the evidence of Mann and Balwinder suggests. It is more 
likely that Balwinder misunderstood or deliberately distorted discussions the four women had 
about the availability of her husband’s benefits in the event of his layoff and the desirability of 
seeking benefits for the company’s employees even though some, like Balwinder, may currently 
have access to benefits through a spouse’s employment. These are some of the further consider- 
ations which have led me to favour the testimony of the union organizers and other union wit- 
nesses over that of Balwinder and Mann in cases where that evidence conflicts. 


1D, On August 27, 1993, the day following the layoff of Sangha and the meeting with the 
Polish employees, Balwinder approached Gurjit and asked if he had seen the women from the 
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union, Gurjit replied in the negative, Balwinder accused him of lying and left. Later that same 
morning Julie delivered a written notice of layoff to Gurjit. 


20. Not long after the layoffs the union filed the two instant applications as well as the 
application for an interim order in Board file 1924-93-M. That application was heard on September 
17, 1993 and an oral ruling was delivered at the hearing (subsequently reduced to writing in a deci- 
sion dated September 20, 1993) [now reported at [1993] OLRB Rep. Sept. 824] directing the 
interim reinstatement of the grievors as well as the posting and delivery to individual employees of 
a notice attached to the Board’s decision. 


ol Subsequent to that oral ruling but prior to the actual reinstatement of the grievors, the 
company commenced a campaign which included the solicitation of employee signatures on “anti- 
union cards”. The company prepared these cards, which read as follows: 


September 19, 1993 


J ------------ am a part/full time employee of CMP GROUP (1985) LTD. I do not wish to be a 
member of: 


LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORKERS UNION LOCAL 
847. 


Paes At least two meetings of employees were held - one on September 19 attended primar- 
ily by Punjabi speaking employees and the other the following day attended primarily by the Polish 
speaking employees. Some haste was involved so that the employer could file these documents 
with the Board by the September 21st terminal date. (Even assuming the doubtful proposition that 
the Board might ever view a statement of desire originated and circulated by an employer to be a 
voluntary expression of employee wishes, the perception of the significance of the terminal date 
may well have been misguided in view of the provisions of section 8(4) of the Act.) At both meet- 
ings a bilingual employee translated Julie’s remarks into the relevant language. Minutes of the 
meetings were kept by the employer and they indicate Julie’s identical remarks as follows: 


The laundry and linen drivers and industrial workers union local 847, wants to certify the union 
here. We are opposing it. The union members will be contacting you to get your signatures, just 
as we want your signatures. We have cards here and we want your free vote to sign if you don’t 
want to join or be the member of a union and so we have cards if you want to support us for 
that. 


yin) Both meetings were held in the office during or just before or after regular working 
hours. Employees at at least one if not both of the meetings were paid for their attendance. There 
was little discussion at these meetings and the vast majority of employees attending provided the 
signatures being solicited by the employer. The employer filed these petitions with the Board on 
the terminal date. There were a further 11 “‘anti-union cards” signed by employees whose names 
were not reflected in the relevant minutes as being present at either of the two meetings referred 
to. We have little evidence as to how those further signatures were solicited, though it appears 
clear from Balwinder’s evidence and others that the two meetings recorded in the minutes are by 
no means exhaustive. The employer filed the petitions as part of its response and in support of its 
position that the certification application be dismissed; the union relied on the petitions and cir- 
cumstances surrounding them as evidence of further unfair labour practices by the employer. By 
the conclusion of the hearing the employer conceded that the petitions did not and could not 
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advance its case and did not seriously dispute that its conduct in respect of originating and circulat- 
ing the petitions constituted an improper and unwarranted interference in the selection of a trade 
union. 


24. Before considering in greater detail whether the employer has violated the Act and 
whether certification under section 9.2 is available and warranted, I shall deal briefly with two 
arguments advanced by the employer. 


Zs The company argued that the union’s certification application ought to be dismissed as a 
result of the threats the employer alleged the union organizers had made against Balwinder’s hus- 
band’s employment. Whatever the merits of the legal theory underpinning this argument, I have 
already found (see, for example, paragraph 17 above) that the alleged threats were not made. Con- 
sequently, this argument is rejected. 


26. The employer advanced another novel argument. It asserted that the certification appli- 
cation ought to be dismissed because the evidence was at variance with the applicant’s allegations 
and the declaration filed by Sangha. It argued by analogy to cases like Pebra Peterborough Inc., 
[1988] OLRB Rep. Jan. 76 in which an application for certification was dismissed because the 
Form 9 filed in support of that application was defective. 


236 The employer’s argument, however, improperly conflates pleadings and the Form 9. 
The latter (which is now Form A-4) is an adjunct to the membership evidence that the Board relies 
upon in determining a certification application. It is important to the Board because the member- 
ship evidence upon which it routinely relies is of a hearsay nature. Pleadings, generally speaking, 
are a pre-hearing indication of the case a party intends to prove by way of viva voce evidence which 
will be subject to the rigours of cross-examination. Failure to prove critical allegations set out in a 
party’s pleadings may well result in a dismissal of its application. Not every variation between 
pleadings and evidence will have the same result. The case will, however, ultimately be decided on 
the basis of the evidence not the pleadings. 


28. In the present case there were some variations between the pleadings (and Sangha’s 
declaration) on the one hand, and the evidence on the other. None of these discrepancies, how- 
ever, were of the significance suggested by the employer. In some cases certain allegations were 
withdrawn at the commencement of the hearing or not seriously pursued at its conclusion. Other 
discrepancies may have resulted from language barriers (in this respect the union would certainly 
have been better advised to have had a Punjabi translator available not only when all of the rele- 
vant information was gathered from Sangha but also when the declaration prepared on the basis of 
that information was executed). In any event none of these discrepancies, apart from weakening 
the union’s ability to pursue certain aspects of its case, lead me to conclude that its entire case 
ought to be dismissed or that the union knowingly filed material it knew was false. The fact of the 
matter is that with respect to most, and certainly the most significant aspects of its case, the evi- 
dence the union called was entirely consistent with the material it had filed. Consequently, this 
aspect of the employer’s argument must be rejected as well. 


Zo. The union’s certification application can only succeed if it is granted pursuant to section 
9.2 of the Act which provides: 


9.2 If the Board considers that the true wishes of the employees of an employer or of a member 
of an employers’ organization respecting representation by a trade union are not likely to be 
ascertained because the employer, employers’ organization or a person acting on behalf of 
either has contravened this Act, the Board may, on the application of the trade union, certify 
the trade union as the bargaining agent of the employees in the bargaining unit. 
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30. Thus, unless it is established that the employer has contravened the Act, the application 
for certification must be dismissed. We turn now to a more specific review of the evidence with a 
view to determining whether there has been any violation of the Act as alleged by the union. 


ou. The union’s allegation that since returning to work pursuant to the Board’s interim 
order, Gurjit has seen his hours of work reduced from approximately 40 hours per week to approx- 
imately 25 hours per week was not seriously pressed in argument and is not supported by the evi- 
dence. This aspect of the union’s complaint is dismissed. 


32. The company’s conduct, as it virtually conceded, in soliciting signatures on petitions in 
Opposition to the union is clearly a violation of section 65 of the Act which prohibits an employer 
from interfering in the formation, selection or administration of a trade union or the representation 
of employees by a trade union. The gravity of this violation and its impact on the availability of 
relief under section 9.2 will be discussed later in this decision. 


Sey The union has alleged that the meeting held by the employer on August 26, 1993 was in 
contravention of the Act. While I have considerable doubts as to the bona fides of the company’s 
conduct and motives in this regard, I have determined that, in view of the other findings of viola- 
tion and the remedies flowing therefrom (which will become evident later in the decision), it is not 
necessary for me to determine whether this aspect of the employer’s conduct constitutes a breach 
of the Act. 


34, Not surprisingly, it was the layoff of Sangha and Gurjit which was the major subject of 
the parties’ arguments in respect of the section 91 complaint. The Board’s task and the application 
of the reverse onus in a case such as the present one has been described in The Barrie Examiner, 
[1975] OLRB Rep. Oct. 745 (at paragraph 17) in the following terms: 


Given the requirement that there be absolutely no anti-union motive, the effect of the reversal 
of the onus of proof is to require the employer to establish two fundamental facts - first, that the 
reasons given for the discharge are the only reasons and, second, that these reasons are not 
tainted by anti-union motive. Both elements must be established on the balance of probabilities 
in order for the employer to establish that no violation of the Act has occurred. 


oo: At the time the layoffs were imposed the employer cited “economic reasons’, no fur- 
ther explanations were provided. In its response to the present application “‘economic reasons” 
were again cited as the explanation for the layoffs in question, again without any further explana- 
tion. At the hearing the meaning of economic reasons was amplified. The employer relied upon 
what it asserted has been a significant downturn in business. The major example pointed to is a 
series of negotiations with a major client in which a significant portion of the work under contract 
to the company was lost. A series of correspondence commencing in May of 1992 and culminating 
in July of this year was filed. The work in question was lost, however, as of June of 1992. For a few 
months following that loss, the customer permitted the employer to increase its charges for the 
remaining work but as of December 1, 1992, the previous lower charges on the remaining work 
were reinstated. We were not advised of any significant changes in price or volume of work under 
that contract since that date. It is difficult to accept those events, particularly given their vintage, 
as the real or exclusive explanation for layoffs which were implemented within 48 hours of the 
commencement of the union organizing campaign. 


36. Julie testified that, within hours of their layoffs, both of the grievors were given the 
option to return to work which each refused. He testified that he agreed to allow Gurjit to return 
to work and that Parviz made a similar offer to Sangha. I prefer the evidence of the grievors that 
no such offers were made. I would note that while the company found it necessary or advisable to 
use the services of a Punjabi translator when soliciting employee signatures in Opposition to the 
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union, it apparently felt no corresponding need in the context of offers Julie testified were made to 
the grievors. I would also note that to the extent one might even accept that such offers were made 
but perhaps ineffectively communicated, the company’s rationale for requiring the layoffs in the 
first instance is undermined. This is particularly evident in Sangha’s case. The timing of her layoff 
coincides with the departure of another employee on maternity leave - she was replaced while San- 
gha was laid off. The resulting unnecessary quality of Sangha’s layoff (something which the 
employer conceded, at least after the fact) points to other considerations at work in the decision to 
lay her off. In Gurjit’s case the company’s assertion that he had effectively quit by not reporting for 
work after the employer allegedly rescinded his layoff is bolstered by an employer letter to him 
dated August 30, 1993 asserting that view. However, that letter refers to a Friday afternoon meet- 
ing which I am satisfied (given Gurjit’s evidence, which I accept, surrounding the timing of his 
mother’s visit from India) did not take place. Furthermore, while the letter bears the date of 
August 30th, no attempt was made to transmit it or its contents to Gurjit prior to September 10th 
when he collected his final papers from the employer. Finally, I do not have the benefit of Parviz’s 
evidence regarding these events although she appears to have had significant involvement in them. 


of. The company also advanced (for the first time at the hearing) explanations for why (as- 
suming the economic necessity for some layoffs) Sangha and Gurjit were selected. These were 
related to what can perhaps best be described as attempts to resurrect incidents which were rela- 
tively trivial (there was no written documentation in relation to either of the allegations at the time 
they occurred) and transform them, after the fact, into justifications for the selection of the griev- 
ors for layoff. 


38. The company’s evidence as a whole and, in particular regarding the justification for lay- 
offs and the selection of the grievors to be laid off, simply does not ring true. It represents an arti- 
fice of layers of improbable and sometimes conflicting explanations for its conduct. I am not per- 
suaded that the reasons advanced by the company are the real or complete explanation for its 
decision to lay off the grievors. 


Sey The grievors’ names were provided to the union organizers by Balwinder. Balwinder 
reported the meeting with the union organizers to the employer. Although there is no direct evi- 
dence on the point, taking the evidence as a whole, including my assessments of credibility, I find 
that it is more probable than not that the grievors’ names were communicated to the employer who 
thereupon effected their layoffs at least partly because of its belief that they were members of a 
trade union or were exercising rights under the Act. In any event, the employer has not persuaded 
me that its conduct was not at least tainted by improper motives. 


40. I should note that the evidence and material filed clearly discloses that both of the griev- 
ors have supported and participated in the lawful activities of the union. In Gurjit’s case, however 
any such activity took place subsequent to his layoff, as the union had not previously contacted 
him. In other words, any belief the employer may have had about Gurjit’s union activities was mis- 
taken or, perhaps more accurately, premature. The employer did not, however, dispute the propo- 
sition that the Act proscribes the discharge or layoff of employees for tainted, albeit mistaken, 
motives. 


41. In all of the circumstances I am satisfied that the layoffs of Sangha and Gurjit were con- 
trary to section 67 of the Act. They are to be forthwith reinstated and compensated for all losses 
flowing from this violation of the Act. 


42. Having determined that the employer has violated the Act we turn finally to a consider- 
ation of the remedies flowing from those violations including the union's claim for certification 
under section 9.2. 
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43. A contravention of the Act is a necessary but insufficient condition precedent to the 
exercise of the Board’s power under section 9.2. We must now determine whether the employer’s 
contraventions are of such a nature that the true wishes of employees respecting trade union repre- 
sentation are not likely to be ascertained. If it is determined that such wishes are not likely to be 
ascertained, the Board may exercise its discretion to certify the applicant. We should note that, as 
a result of recent amendments to the Act, the Board (as it was under the former section 8) is no 
longer directed to determine whether the applicant has membership support adequate for the pur- 
poses of collective bargaining as a condition precedent to the exercise of the Board’s jurisdiction 
under section 9.2. Consequently, it was not suggested that the applicant’s admittedly meagre mem- 
bership support in this case was a bar to certification under section 9.2. 


44. Having considered the nature of the employer’s violations as well as other aspects of the 
case before me, I am persuaded that the true wishes of employees are unlikely to be ascertained 
and that this is an appropriate case for certification under section 9.2. 


45. There is no doubt that the employer’s response came early in the organizing campaign - 
Sangha was laid off within approximately half a day after its commencement; Gurjit less than 24 
hours after that. Their lay off would clearly have had a chilling effect on other employees contemp- 
lating or who might otherwise have contemplated support for the union. And while the union was 
successful in achieving the interim reinstatement of the grievors through an application to the 
Board, the employer’s next violation of the Act and its timing are significant. The employer acted 
in the limited interval between the Board’s oral ruling on the interim order and the actual return of 
the grievors to the workplace. The notice which the Board directed to be posted in the workplace 
and mailed to individual employees listed a number of employee rights including: 


... the right to remain neutral. To refuse to sign documents opposing the union or to refuse to 
sign a union membership card. 


46. This, of course, is a reference to the freedom individual employees have to determine 
whether or not they wish to support or otherwise participate in union activities. It is a choice to be 
made by employees. And while an employer is free to express views on the subject, it is not to be a 
participant in the choice. Immediately after confirming the employees’ individual choices by way of 
the notice prepared by the Board, this employer waded into the fray and unlawfully interfered with 
its employees selection of a trade union. Contrary to the employer’s assertions, this was not a vio- 
lation which the Board views as either minor or merely technical. In the face of the Board’s interim 
reinstatement order, the employer conducted captive audience meetings of employees where it 
exercised its, at least implicit, economic power over those employees to encourage them to sign 
documents opposing the union. The Board has long observed that the coercive nature of such con- 
duct does not depend on the express articulation of economic or physical threats. It would not be 
unreasonable for an employee confronted with such conduct to conclude that there may be 
employment consequences visited on those who do not conduct themselves in accordance with an 
employer’s express or implied instructions or preferences. 


47. The clear and unambiguous combined effect of the employer’s conduct and its timing 
can perhaps best be appreciated in considering the evidence of a number of witnesses and in partic- 
ular that of two employees called to testify on behalf of the company. 


48. Surinder Kaur was called to testify in reply to evidence Sangha had given. In particular, 
Kaur testified in chief that she had had lunch with Sangha on the day the latter was laid off. What 
is perhaps most notable about her evidence is what she could not testify to. She claimed not to 
know of Sangha’s lay off at the time it happened or even the subsequent day when she had a tele- 
phone conversation with her, and although she was at work at the time of Balwinder’s “commo- 
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tion’, she had no recollection of it and couldn’t recall having any discussions with anyone on that 
day regarding the visit of the union organizers to Balwinder’s home. Finally, despite her certainty 
in chief about having had lunch with Sangha on the 26th, she conceded on cross-examination that 
she had no specific recollection of lunch on that date. 


49. Similar peculiarities arose in the evidence of Mann. While she was present for the dura- 
tion of the meeting with the union organizers she had great difficulty recalling the specifics of the 
discussions with them. One of the few exceptions to this was her recollection of the threats she 
(and Balwinder) claimed were made against Balwinder’s husband. While I have already dealt with 
that issue and determined that those threats were not made (again, Mann’s evidence on this point, 
like Balwinder’s, may well have been mistaken rather than simply dishonest), one cannot escape 
the conclusion that Mann would have perceived it to be in the employer’s interest to give such tes- 
timony. In a similar vein, Mann was simply unable to answer on whose instructions she had pre- 
pared the declaration filed in the interim application and made an exhibit in these proceedings. 
Her discomfort in response to the question was palpable. Again her response and deportment were 
one of an employee perhaps more concerned with the employment consequences of her evidence 
than with its completeness. 


50. These observations are not inconsistent with another in relation to Sangha’s evidence. 
The union initially alleged that on reporting for work on the day of her layoff she was assigned 
unusual jobs and was isolated from her usual coworkers. The employer made much of this allega- 
tion and related evidence. The union withdrew a number of its allegations in this regard and much 
of this area of evidence is of questionable significance. What is clear, however, is that Sangha felt 
isolated and shunned by her coworkers, something she was not accustomed to. Whether that was 
the result of deliberate instructions by the employer begs the question. Sangha’s perception along 
with the comportment of the witnesses just described is eloquent testimony to the climate of anxi- 
ety and fear which appear to have so completely permeated the workplace that its traces were evi- 
dent in the hearing room. That climate is the result, in large measure of the employer’s unlawful 
conduct. And it is that climate which convinces me that the true wishes of the company’s employ- 
ees respecting representation by the union are not likely to be ascertained. 


Se I should note as well that this description of the climate at the workplace is consistent 
with the evidence of both Gurjit and Philip Spurrell, an organizer with the union, both of whom 
testified about their ongoing efforts to recruit further union members among the company’s 
employees. Although they were able to secure two additional cards, the bulk of their evidence 
demonstrates that they have been met for the most part with fear and reluctance to talk. 


aye The employer argued that its violations of the Act were not significant enough to war- 
rant certification without a vote. It suggested that a representation vote would in fact be the appro- 
priate remedial response in this case although it was unable to point with any specificity to where 
the Board might find the authority to direct such a vote in a case such as the present one (where 
the union’s level of membership support was well below even the 35 percent required for the tak- 
ing of a pre-hearing representation vote). In fairness, the employer submission was premised on its 
solicitation of anti-union petitions as the extent of its unlawful conduct. I do not have to decide 
whether that violation, standing alone would warrant certification under section 9.2. since the 
employer’s violations in this case were more extensive. It obviously makes little sense, however, to 
consider the directing of a vote as the appropriate remedial response in a case where it has been 
determined that the true wishes of employees are unlikely to be ascertained. No other options 
were canvassed by the employer. In any event, | am satisfied that the statutory preconditions to 
the granting of certification under section 9.2 have been met and that this is an appropriate case for 
such a certification as well as other remedies, detailed below, in relation to the section 91 applica- 
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tion. A certificate will issue to the applicant in respect of the bargaining unit set out at paragraph 3 
above. 


a2: In summary the Board has found that: 


(a) the layoffs of Sangha and Gurjit were contrary to sections 65 and 67 
of the Act; 


(b) the employer’s conduct in soliciting anti-union petitions was in viola- 
tion of section 65 of the Act; and 


(c) as a consequence of the employer’s unlawful conduct, the true wishes 
of employees respecting representation by the trade union are 
unlikely to be ascertained. 


54, As a consequence, and in addition to the certification of the applicant, the Board 
hereby: 


(d) directs the responding party to reinstate Balwinder Sangha and Gur- 
jit Pal Singh, with full compensation for all losses suffered as a result 
of their unlawful layoff; 


(e) directs that representatives of the applicant trade union be allowed 
to convene up to two meetings of bargaining unit employees, in the 
absence of members of management, for a combined period of not 
more than three hours, on company premises during normal working 
hours without loss of pay for employees attending such meetings; 


(f) directs that the responding party forthwith provide to the applicant a 
list of names of all employees in the bargaining unit, together with 
their addresses and telephone numbers; 


(g) directs that the responding party provide the applicant union for a 
period of one year from the date herein reasonable access to an 
employee notice board in the plant for the posting of union notices 
concerning all aspects of the employees’ representation including the 
negotiation of a collective agreement with their employer; and 


(h) directs the responding party to post the notice attached as Appendix 
“A” in conspicuous places in the workplace for a period of 60 days 
and to give to each employee in the bargaining unit a copy of the said 
notice. The responding party is to make every reasonable effort to 
insure that the posted notice is not defaced or obscured in any way. 


oy The Board will remain seized with respect to the quantification of damages or any other 
matter arising from the implementation of this decision. 


___ 
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Appendix “* 
The Labour Relations Act 


NOTICE TO EMPLOYEES 


Posted by Order of the Ontario Labour Relations Board 


WE HAVE POSTED THIS NOTICE IN COMPLIANCE WITH AN ORDER OF THE ONTARIO 
LABOUR RELATIONS BOARD ISSUED AFTER A HEARING IN WHICH THE UNION AND THE COMPANY 
PARTICIPATED. THE ONTARIO LABOUR RELATIONS BOARO FOUND THAT CMP GROUP (1985) LTD. 


VIOLATED THE LABOUR RELATIONS ACT BY LAYING OFF BALWINDER SANGHA AND GURJIT PAL SINGH 





AND BY SOLICITING AND OBTAINING THE SIGNATURES OF EMPLOYEES ON ANTI-UNION PETITIONS. 
THE ONTARIO LABOUR RELATIONS BOARD FURTHER CONCLUDED THAT AS A RESULT OF THESE 
VIOLATIONS, THE TRUE WISHES OF THE EMPLOYEES WERE NOT LIKELY TO BE ASCERTAINED, AND THE 
ONTARIO LABOUR RELATIONS BOARD CERTIFIED THE UNION AS BARGAINING AGENT FOR THE GROUP OF 


EMPLOYEES DESCRIBED AS: 


ALL EMPLOYEES OF CMP GROUP (1985) LTD. IN THE TOWN OF 
OAKVILLE, SAVE ANO EXCEPT SUPERVISORS, PERSONS ABOVE THE RANK 


OF SUPERVISOR, OFFICE, CLERICAL AND SALES STAFF. 


THE ONTARIO LABOUR RELATIONS BOARD HAS ORDERED THE COMPANY TO REINSTATE 
AND COMPENSATE THE EMPLOYEES WHO WERE LAID OFF AND TO ALLOW THE UNION TO MEET WITH 


EMPLOYEES IN THE BARGAINING UNIT DURING NORMAL WORKING HOURS. 


THE ACT GIVES ALL EMPLOYEES THESE RIGHTS: 

TO ORGANIZE THEMSELVES; 

TO FORM, JOIN AND PARTICIPATE IN THE LAWFUL ACTIVITIES OF A 
TRADE UNION: 

TO ACT TOGETHER FOR COLLECTIVE BARGAINING; 


TO REFUSE TO DO ANY AND ALL OF THESE THINGS. 


WE ASSURE ALL OF OUR EMPLOYEES THAT WE WILL NOT DO ANYTHING THAT INTERFERES 


WITH THESE RIGHTS. 


CMP GROUP (1985) LTD. 


PER: ! oe ee S205. * Su 
(AUTHORIZED REPRESENTATIVE) 





This is an official notice of the Board and must not be removed or defaced. 
This notice must remain posted for 60 consecutive working days. 


DATED this 2ND day of DECEMBER , 1993 


1590 LRO2 (1/88) 
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3527-92-U William A. Curtis, Applicant v. The Communications, Energy & 
Paperworkers Union of Canada, The Canadian Paperworkers Union, Responding 
Party 


Duty of Fair Representation - Practice and Procedure - Unfair Labour Practice - Board 
exercising its discretion against inquiring into complaint for various reasons, including its finding 
that inquiry would be an expensive and largely academic exercise serving no tangible policy or 
labour relations interest - Application dismissed 


BEFORE: R. O. MacDowell, Alternate Chair. 
DECISION OF THE BOARD; December 2, 1993 


I 


Li This is the complaint of William Curtis, who contends that the responding party has 
contravened section 69 of the Labour Relations Act. 


a The named respondent is The Communications, Energy & Paperworkers Union of 
Canada (““CEPU”’). The CEPU was formed a year or so ago, as a result of the merger of the Cana- 
dian Paperworkers Union (‘“CPU’’), the Communications Workers Union and the Energy and 
Chemical Workers Union - three formerly independent trade union organizations. As a result of 
that merger, the CPU, as such, no longer exists. Nevertheless, for convenience in this decision, I 
will continue to refer to the ““CPU’’, as Mr. Curtis does in this complaint. The allegations in the 
complaint are aimed at the CPU and its officers rather than the CEPU. 


* OK * 


3 Mr. Curtis was at one time the president of CPU Local Union 134. CPU Local 134 con- 
sisted of employees working at an Abitibi-Price papermill in Thunder Bay, Ontario. That paper- 
mill was closed in the Spring of 1991. It has not reopened. For practical purposes, therefore, CPU 
Local 134 has ceased to exist - whatever its relationship with the CPU might have been, and what- 
ever its notional relationship may now be with the CEPU. 


4. The allegations in this complaint focus, primarily, upon the actions of certain officers of 
the CPU in 1990-91, when the CPU was still an independent entity. I will outline some of these 
allegations below. However, in order to appreciate my disposition of this case, it is necessary to 
sketch in some background. As will be seen, this is neither the first complaint which Mr. Curtis has 
filed with the Board, nor is it the first complaint in which he has made these assertions. 


5 It will be convenient to review Mr. Curtis’ prior complaints in chronological order. 
II 
6. On September 13, 1991 Mr. Curtis filed complaint No. 1981-91-U. In that complaint, he 


made a variety of allegations. Some of these charges involve the 1990 CPU negotiations with Abi- 
tibi-Price, the relationship of these negotiations to CPU collective bargaining elsewhere in Canada, 
and the ratification of the collective agreement which would apply in Thunder Bay. Other allega- 
tions involve a three-day suspension which Mr. Curtis received in 1989, his conduct in an allegedly 
unlawful strike which resulted in his discharge in February 1991, Mr. Curtis’ role as editor of a 
newsletter said to be critical of the (then) officers of the CPU, whether Mr. Curtis did or did not 
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misuse union property to produce that newsletter, and whether there was something improper 
about charges brought against him under the CPU Constitution in April-May 1991. 


vt A number of the allegations in complaint 1981-91-U touch upon the internal politics of 
Local 134, or the relationship of Local 134 to the CPU and its national officers, or the status of Mr. 
Curtis as local president (or former local president) to speak on behalf of the members of Local 
134. There was also a dispute about the status or rights of the individual selected to replace Mr. 
Curtis, who was entitled to choose counsel in an arbitration proceeding involving Mr. Curtis, and 
who could select the ‘“‘union nominee”’ to such board of arbitration. There were questions about 
the company’s obligation to recognize Mr. Curtis once he was no longer an employee (i.e. after his 
discharge for involvement in a work stoppage) and Mr. Curtis’ relationship with others in the local. 
Finally, there were miscellaneous allegations about the treatment of other employees (Allan, 
Rubenick) in 1990-91. 


8. The union (then the CPU) and the company both retained counsel and filed a Reply to 
these various allegations. 


9. The union’s Reply denies any breach of the Act, and sets out the union’s perspective on 
both the political wrangles within Local 134, and the way in which it handled Mr. Curtis’ various 
grievances - particularly the one arising from his discharge in February 1991, shortly before the clo- 
sure of the Thunder Bay mill. That grievance was important since, for a time at least, there was an 
issue about Mr. Curtis’ entitlement to severance pay because he had been discharged and therefore 
was no longer actively employed at the time of the mill closure. I have used the phrase “for a time 
at least”” because in December 1991 there was a settlement of the complainant’s discharge griev- 
ance, which gave Mr. Curtis a severance package based on a formula broadly similar to that made 
available to other employees actively at work at the time the mill shut down. 


10. Mr. Curtis was not happy with that settlement. Indeed, both then and now he com- 
plains about the way in which it was structured and presented to him and to the members of Local 
134 for ratification. But the settlement did provide him with severance pay in the sum of 
$50,723.45, and pension enhancement in the sum of $131,898.29 - both of which he accepted. And 
that acceptance was central to the employer’s Reply. 


ie The employer’s Reply focuses primarily upon the severance package. The employer was 
not concerned about the factional disputes within Local 134, or the relationship between Local 134 
and the ‘“‘parent” CPU. The employer took the position that if the settlement was being challenged 
because of some alleged union impropriety in the way that it was obtained or ratified, Mr. Curtis 
was obliged to repay the amount received, and “take his chances” at the discharge arbitration that 
he had earlier demanded. He could not accept the money from the company, then challenge the 
procedure by which it had been obtained. 


12: The employer submitted that it had decided to treat Mr. Curtis like other employees 
only to avoid an expensive and by then “academic” arbitration of the propriety of the complain- 
ant’s discharge some months before. The company maintained that it had just cause to discharge 
the complainant as a result of his activities in connection with an unlawful strike, and only agreed 
to treat Mr. Curtis like other employees to avoid an arbitration exercise of doubtful practical util- 
ity, but obvious cost. To avoid that costly process, the company largely disregarded Mr. Curtis’ ter- 
mination, and calculated his severance pay in substantial accordance with his accumulated seniority 
- i.e. in much the same way that it dealt with other workers who were terminated when the mill 
closed. By the time complaint 1981-91-U was filed, of course, the mill had been closed for some 
months and there was no prospect that Mr. Curtis would ever be reinstated to active employment. 
There was no “job” to which Mr. Curtis could be reinstated. 
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133 The employer’s position was supported by the CPU, which submitted, in addition, that 
the Board should exercise its discretion not to hear the complaint because no useful public or 
labour relations purpose would be served by doing so. 


* Kk 


14. On February 18, 1992 Mr. Curtis filed a second complaint: No. 3671-91-U. This com- 
plaint repeated and, to some extent amplified, the allegations which he had raised five months ear- 
lier in complaint No. 1981-91-U. As before, there were assertions about: the 1990 ratification pro- 
cess; Mr. Curtis’ role as editor of a newsletter; the three-day suspension in 1989; the dispute about 
who spoke for local members, and who should choose counsel and nominees for an arbitration 
board; the propriety of charges under the CPU Constitution; the complainant’s role in the alleg- 
edly unlawful strike which led to his discharge and grievance; the employer’s refusal to recognize 
the complainant as an employee spokesman after his discharge, and perhaps after his ouster as 
local president; the shut-down and severance settlement; and the problems of employees Allan and 
Rubenick back in 1990. 


1: As before, the responding parties, through their counsel, filed Replies. Among other 
things, it was repeated that the complainant’s severance package was equivalent to the one made 
available to other employees similarly situated, that the Local 134 membership had accepted the 
settlement, that the settlement was reasonable given the likely outcome of any arbitration of the 
complainant’s discharge, and that Mr. Curtis could not accept the severance package and challenge 
it at the same time. The union reiterated that the mill had closed in April 1991, and that the com- 
plaint was vexatious and politically motivated. In the union’s submission, litigation would serve no 
public or labour relations purpose, because much of it involved internal union politics which were 
beyond the ambit of section 69, and, in any event, there was no basis for the particular remedies 
that Mr. Curtis sought. 


16. This outline gives the “flavour” of the two earlier complaints. 
%* Kk 
Ue A pre-hearing conference was held to consider the scope of this dispute, the probable 


length of the hearing, and the possibility of narrowing the issues. The pre-hearing conference Vice- 
Chair concluded that the hearing could very well be a protracted one. There were significant dis- 
putes about the facts, as well as disputes about whether various issues could, or should, be dealt 
with under section 69. As I have already noted, there were “preliminary” arguments to dismiss on 
various grounds, or to proceed on conditions, or that certain matters were beyond the ambit of sec- 
tion 69. 


18. Meanwhile, in March 1992, Mr. Curtis filed a third complaint (No. 3891-91-U). This 
new complaint alleged that Local 134 and/or the CPU had failed to provide financial statements as 
required by section 87 of the Act. I shall return to this complaint below. 


* KO 


19: Complaints 1981-91-U and 3671-91-U were listed for hearing in the Summer of 1992. 
Quite a number of hearing days were contemplated, but the first two days were set aside to deal 
with preliminary issues (i.e. before getting into the main body of the evidence) and the hearing for 
that purpose was scheduled to take place in Toronto. 


20) Mr. Curtis demanded that the hearing, in its entirety, be held in Thunder Bay, and when 
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the Board refused to accede to this request, he withdrew his complaints. The withdrawal is dated 
July 28, 1992. 


cA But that was not the end of the matter. Mr. Curtis then complained to the Ombudsman, 
who undertook an investigation of the process that the Board had followed in the case. I do not 
know what that investigation involved; however, on February 3, 1993 the Ombudsman issued her 
report. She concluded that, in all the circumstances, the Board had not acted unreasonably. 


tide This complaint (No. 3527-92-U) was filed a month later, on March 4, 1993. 
* KOK 
23. Complaint 3891-91-U (the financial records complaint) came on for hearing before a 


panel of the Board, in Thunder Bay, in mid-June 1993. The complaint was dismissed on August 
EAS IS 


24. The Board decision of August 17, 1993 speaks for itself and need not be repeated here. 
It suffices to say that the Board found that there was no breach of the Act, and that even if there 
had been a breach of the Act, there was no basis for any of the remedies which Mr. Curtis sought. 
The Board noted that Local 134 was moribund; and that while there had certainly been shoddy 
record-keeping in the period March 31, 1991 - December 31, 1992 (i.e. in the eighteen months or 
so after the mill closed), the Board could not conclude that there was any impropriety, or any basis 
for any further Board action. The Board wrote, in part: 


“Insofar as directing the wide distribution by the responding party of the Busset report {on the 
financial affairs of Local 134] we are not satisfied that such a remedy is appropriate or would 
serve any useful labour relations purpose. Most of the individuals affected have long since sev- 
ered their direct and active ties with the Local. Apart from the complainant, it does not appear 
that the lack of information now and heretofore provided has generated any serious concern...”’. 


68s With that background, then, I turn to this complaint, No. 3527-92-U, filed on March 4, 
1993. 

Ill 
26. When one compares the allegations in the instant complaint (3527-92-U) with the alle- 


gations in the earlier two complaints (1981-91-U, 3671-91-U), it is apparent that the contentions 
relate to essentially the same time period and essentially the same behaviour. As before, there are 
assertions about: the 1990 bargaining and ratification of the collective agreement, the complain- 
ant’s role as editor of a newsletter; the complainant’s removal from office in or after October 1990 
and his relationship with the company, local union officials and CPU officers thereafter; his three- 
day suspension in August 1989; his discharge in February 1991 as a result of his activities in connec- 
tion with an allegedly unlawful strike; the dispute about who had the right to select an arbitration 
panel or retain counsel; the company’s refusal to deal with the complainant because he was no 
longer an employee and/or an officer of the local union; the charges brought under the Union Con- 
stitution in April-May 1991; the plant shut-down and the complainant’s severance entitlement, if 
any, because he was not then an active employee; the letter of understanding settling various griev- 
ances, the way in which the settlements were ratified, and the complainant’s personal severance 
entitlements. 


ads In other words, this “new” complaint (No. 3527-92-U) involves, in substance, a re-filing 
of the two earlier complaints which were withdrawn in July 1992. What the complainant seeks to 
do through the vehicle of a new complaint is litigate, in Thunder Bay, the allegations which were 
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scheduled for hearing in the Summer of 1992, then withdrawn when the Board did not accede to 
his request to have the entire hearing in Thunder Bay. 


28: In my view, this is vexatious and an abuse of process which should not be entertained. 
IV 
Zo, Section 91 of the Labour Relations Act is permissive. The Board has a discretion 


whether or not to inquire into an unfair labour practice complaint. The Board need not proceed 
simply because a complaint has been filed. And, in my view, that discretion under section 91 
should be exercised against inquiring into the instant complaint. 


30. As a practical matter, Local 134 no longer exists. Nor does the Abitibi-Price mill in 
thunder Bay. Nor does the CPU - at least as formerly constituted. Against that background, I see 
little purpose in a multi-day inquiry into the political wrangling within Local 134 in 1990-91, or the 
relationship between Local 134 and the CPU, or the complainant’s grievances against various CPU 
officers. Such inquiry would be an expensive and largely academic exercise, serving no labour rela- 
tions purpose other than to provide the complainant with a forum to pursue political grievances, 
some of which are not properly the subject of section 69 in any event. 


ail The Board does not ordinarily award “‘costs” (i.e. require the losing party to pay the lit- 
igation costs of the winner), but this does not mean that the litigation process is costless to the par- 
ties or the public. Before embarking upon a time-consuming and costly exercise, engaging the time 
of lawyers, public adjudicators, and witnesses who might be compelled (by subpoena or otherwise) 
to testify or answer charges about what happened in 1990-91, I think the Board should be satisfied 
that some tangible policy or labour relations interest would be served by that exercise. I am not 
persuaded that any such interest would be served in this case; moreover, I do not think that the 
complainant should be entitled, now, to attack or seek to unravel a settlement from which he has 
derived substantial financial benefit. Nor would most of the remedies the complainant seeks 
appear to be appropriate. As noted, the Board does not award “‘costs” (one of the things he seeks) 
and, for example, I do not see what labour relations purpose would be served by requiring the 
CEPU (i.e. the new amalgamated union) to post notices or run newspaper advertisements con- 
cerning the way in which the CPU or its officers once dealt with the now defunct Local 134 or its 
members. 


a2: More fundamentally, though, this complaint (No. 3527-92-U) is a transparent attempt 
to revive and relitigate the very complaints which were withdrawn in July 1992. Whatever the cir- 
cumstances surrounding that withdrawal, I do not think that it is open to the complainant to file 
essentially the same charges seven months later. In my view, that is not an appropriate use of the 
complaint mechanism provided under section 91, nor would it be fair to the other parties to require 
them to defend against allegations withdrawn in July 1992. 


Do For the foregoing reasons, and in the exercise of the Board’s discretion under section 
91, this complaint is dismissed. 
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2338-93-M International Association of Machinists and Aerospace Workers, Local 
Lodge 2792, Applicant v. DDM Plastics Inc., Responding Party 


Collective Agreement - Reference - Settlement - Minister of Labour referring question to 
Board as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence of writ- 
ten notification to employer of ratification, settlement not elevated to status of collective agreement - 
Written notice of ratification not required - Board advising Minister that collective agreement in 
effect between the parties 


BEFORE: M. Kaye Joachim, Vice-Chair, and Board Members R. M. Sloan and E. G. Theobald. 


APPEARANCES: Mark Lewis, James Nugent and Victor Comeau for the applicant; Arthur P. Tara- 
suk, J. P. Barry, H. Koyle and K. Yasu for the responding party. 


DECISION OF THE BOARD; December 14, 1993 


i. At the conclusion of the hearing on November 30, 1993 the Board issued the following 
decision: 


This is a reference by the Minister of Labour pursuant to section 109 of the Labour Relations 
Act. 


The following questions were referred to the Board: 


Does a collective agreement exist between the parties and, if so, what are its effective 
dates? 


Having reviewed the facts and having heard the parties’ submissions, the Board makes the fol- 
lowing determinations: 


i) There is a collective agreement in effect between the parties. 
ii) The term of the collective agreement is from August 1, 1993 to July 31, 
1996, as set in the memorandum of settlement signed by the parties on July 


ZO 993) 


The Board will provide written reasons, to follow. 


Zz. We now provide our written reasons. 
Facts 
ip The parties were previously bound by a collective agreement with a term covering the 


period March 11, 1991 to July 31, 1993 inclusive. 


4. By letter dated May 10, 1993 the union served written notice of its desire to bargain 
with a view to renew the agreement then in operation, with modifications. 


oy The employer was served notice of the composition of the union Contract Negotiating 
Committee. 


6. The parties, represented by their respective Negotiating Committees, met in direct 
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negotiations, exchanged proposals and modified their respective positions on the following dates: 
May 21 and 28, June 9, 17, 18, 29; and July 1, 7, 8, 9, 14, 15, 16, 20 and 21, 1993. 


ve From time to time in the course of the said direct negotiations, the parties ‘“‘signed off” 
agreed upon amendments that were to be incorporated in the renewed collective agreement. 


8. On July 21, 1993 the parties agreed in principle to effectively recommend to their 
respective principals, agreed upon terms that would form the basis of a collective agreement. This 
agreement was reached without the benefit of conciliation. The union did not specify that “notice 
of ratification” had to be provided to the employer in any particular form in order for ratification 
to be achieved. At the conclusion of the negotiations, the union did however, advise the employer 
that notification or ratification would be provided to Harley Koyle orally by Jim Nugent and other 
members of the Negotiating Committee who were also executive officers of the Local Executive. It 
was further agreed that the said terms would be incorporated into a memorandum of settlement 
which the union indicated it intended to present and use at a ratification meeting. Furthermore, 
the union notified the employer that a ratification meeting would be held on J uly 25, 1993, and that 
the union Negotiating Committee would be recommending acceptance of the terms of the memo- 
randum of settlement. 


eh The parties reduced to writing a memorandum of settlement which was signed by their 
respective representatives on July 23, 1993. 


10. On or about July 26, 1993 the appropriate representatives of the employer were notified 
by inter alia the President of Local 2792, and members of the Negotiating Committee who were 
also officers of the Local Executive, that the memorandum of settlement had been ratified by a 
vote of one hundred and nineteen ballots in favour to seventy-five ballots opposed; furthermore, 
over the next few days, the representatives of the employer were advised on several occasions by 
several members of the Local Executive who are on the union negotiating committee, that ratifica- 
tion of the settlement by the membership had been achieved at the ratification meeting on July 25, 
1993; 


i After being so advised by the union, the employer contacted all existing customers and 
in particular, those customers where the supply contracts were up for renewal and advised them 
that ratification had been achieved on a three year collective agreement. Furthermore, the 
employer advised some prospective customers with whom it was negotiating supply contracts that 
the employer had achieved ratification of a three year collective agreement. 


12 On July 28, 1993 particulars of the ratification vote were reported in the Tillsonburg 
News under the headline, “Workers Ratify Contract”. The article contained the following: “‘It’s a 
good contract”, said Youngberg, who recommended ratification to union members.” 


13. As a result of certain dissatisfaction with some of the terms of the memorandum of set- 
tlement by some members of the bargaining unit, the employer’s Negotiating Committee called a 
meeting with the members of the union Negotiating Committee, on J uly 29, 1993. 


14. At the meeting of July 29, 1993 the union Negotiating Committee confirmed to the 
employer’s representatives that ratification had been obtained at the ratification meeting on July 
25, 1993 but that some employees were requesting a “special meeting”’ pursuant to the terms of the 
union’s Constitution, whereat the said employees intended to request a second ratification vote 
regarding the terms of the said memorandum of settlement. By letter dated August 6, 1993 the 
employer confirmed its position that notification had already been attained. 
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AD: The employer was subsequently notified that a “special meeting” of the membership, 
pursuant to the union Constitution, was scheduled for August 7, 1993 at which time the question of 
whether a new vote was in order was to be debated and the terms and the status of the memoran- 
dum of settlement were to be explained to the membership again. When contacted by the 
employer, Mr. Nugent reconfirmed the results of the ratification vote held on July 25, 1993 and 
stated that he and the Committee intended to so reconfirm the results of the said ratification vote 
at the meeting scheduled for August 7, 1993. 


16. On or about August 9, 1993 representatives of the employer were notified that as a 
result of the said “‘special meeting”’, the union intended to hold a second ratification vote on or 
about August 12, 1993. 


iy. Upon being advised by the union that the union intended to hold a second ratification 
vote, the employer immediately went on record and reminded the union that ratification had been 
obtained effective July 25, 1993 and served notice on the union that the employer would not recog- 
nize the said second ratification vote. 


18. The second ratification vote was held on August 12, 1993 at which time the members of 
the bargaining unit were given the opportunity to vote to accept or reject the same memorandum 
of settlement that had been signed by the parties on July 23, 1993. 


1; Immediately after the taking of the representation vote, the results of the vote were 
announced to the representatives of the employer by the Business Representative, Mr. Jim 
Nugent, and the Local President, Brett Youngberg. The results of the second ratification vote were 
as follows: 


Total ballots cast: Sie) 
Ballots cast to reject: 225 
Ballots cast to accept: i) 
Spoiled ballots: 1 


At this time Mr. Nugent advised the representatives of the employer that the union would be mak- 
ing a “Request for Appointment of Conciliation Officer”. Mr. Nugent and the members of the 
executive did not at any time prior to the “vote” of August 12, 1993, advise any representatives of 
the employer that ratification by the membership had not been achieved at the ratification meeting 
of July 25, last. In response to the notification of the vote results, the union was notified by the 
employer that ratification of the settlement had been attained on July 25, 1993 and that concilia- 
tion was therefore not necessary. The employer also undertook to advise the union of the employ- 
er’s position regarding the union’s intention to “Request for Appointment of Conciliation Offi- 


9 


cer . 


20. On August 13, 1993 the union was advised that since the employer did not recognize the 
second ratification vote held on August 12, 1993, the employer intended to oppose the “Request 
for Appointment of Conciliation Officer” and to implement the terms of the settlement forthwith. 


pA On August 13, 1993 the employer posted a notice to the members of the bargaining unit 
that the terms of the memorandum of Settlement would be implemented forthwith with all 
increases effective as of August 1, 1993, the first day of the current collective agreement. 


oe The employer has implemented the terms of a memorandum of settlement effective 
August 13, 1993. The union and the employer met on or about October 7, 1993 and confirmed the 
details of the Pension Plan to be implemented pursuant to the terms of the memorandum of settle- 
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ment. At all times during said meeting the employer’s conduct was consistent with the existence of 
a ratified memorandum of settlement and the union did not take any position indicating that it 
objected to the continued implementation of the memorandum of settlement. Furthermore, the 
union has processed policy grievances regarding the interpretation, application, and administration 
of new provisions established pursuant to the memorandum of settlement as implemented by the 
employer effective August 1, 1993. 


The Decision 


HE, The Act defines a collective agreement as follows: 
1.- (1) In this Act, 


“collective agreement” means an agreement in writing between an employer or an employers’ 
organization, on the one hand, and a trade union that, or a council of trade unions that, repre- 
sents employees of the employer or employees of members of the employers’ organization, on 
the other hand, containing provisions respecting terms or conditions of employment or the 
rights, privileges or duties of the employer, the employers’ organization, the trade union or the 
employees, and includes a provincial agreement. 


24. The union acknowledged that the parties have a signed memorandum of settlement and 
that the sole issue before the Board is whether there has been sufficient “formal ratification” to 
elevate the minutes of settlement to the status of a collective agreement. 


Zo The union did not dispute the fact that ratification had occurred on July 25, 1993. 
Rather, the union asserted that since it had not notified the employer in writing of the ratification 
of July 25, 1993, the Board should conclude that the process was not completed and that the mem- 
orandum of settlement had not been elevated to the status of a collective agreement. 


26. The union submitted that the Board jurisprudence is unclear on the issue of whether 
written evidence of ratification is required. The union referred to a line of cases which suggested 
that the parties must signify their ratification of the memorandum of settlement in writing. (Civil 
Service Association of Ontario, [1971] OLRB Rep. Sept. 596, Galdino Berdwsco, [1977] OLRB 
Rep. Nov. 774.) 


2. The Board rejects this argument for two reasons. First, the Board prefers the approach 
set out in Graphic Centre (Ontario) Inc. , [1976] OLRB Rep. May 221, that written evidence of rat- 
ification is not required: 


13. In a number of cases the Board has been faced with situations where the parties have signed 
a memorandum of settlement subsequent to which confusion has arisen as to whether ratifica- 
tion has occurred. In certain of these situations the Board has responded to the extrinsic evi- 
dence and drawn the inference that ratification has occurred without there being signed evi- 
dence of this fact. (See Versa Services Limited case [1972] OLRB Rep. Apr. 306, Service 
Employees Union Local 210 case supra, Field-Price Limited case [1973] OLRB Rep. Oct. 543). 
In other similar situations however the Board has stated that the parties must signify their ratifi- 
cation of the memorandum in writing (see Marsland Engineering Limited case supra, Civil Ser- 
vice Association of Ontario case [1971] OLRB Rep. Sept. 596) in order for there to be a collec- 
tive agreement within the meaning of the Act. Although each case must be considered within its 
own circumstances a signed memorandum of settlement coupled with compelling evidence of 
ratification must be considered by the Board as evidence of a collective agreement within the 
meaning of the Act. Whereas a Memorandum of Understanding subject to ratification is not a 
collective agreement (see John Inglis Co. Ltd. case [1974] 1 Can. LRBR 481 (BC)), evidence 
which clearly establishes that ratification has occurred elevates the memorandum to the status of 
a collective agreement within the meaning of the Act. Ratification satisfies the condition prece- 
dent thereby giving rise to what is then an unconditional agreement in writing (i.e. signed by the 
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parties) on all outstanding matters. Although signed evidence of ratification is perhaps the most 
satisfactory evidence in this regard, the Board cannot ignore other evidence which supports the 
singular inference that ratification has occurred. ... 


(emphasis in original) 


28. On the facts set out above, it is clear that the parties signed a memorandum of settle- 
ment which was subsequently ratified by the applicant on July 25, 1993. The fact that the ratifica- 
tion was not confirmed in writing is not determinative. 


29. The second reason that the absence of written notice is not determinative in this case is 
that the parties had specifically agreed that notice of ratification would be communicated orally by 
specified union representatives to specified company representatives. Notification of the ratifica- 
tion was given orally by the designated union representatives to the appropriate company repre- 
sentatives. 


30. The union further argued that the employer had not proved that it had relied to its det- 
riment on the union’s oral notification of the results of the July 25 ratification vote, and therefore 
the union was not estopped from asserting there was no collective agreement. The union relied on 
the last sentence of paragraph thirteen of the Graphic Centre case, supra for that proposition: 


It should be added that if the Board were to require signed evidence of ratification in all cases it 
would be denying the parties use of the equitable doctrine of estoppel in those situations where 
there is evidence of ratification, other than signed notification which has been relied upon by 
one or the other of the parties. (See Garden Lily Laundry Limited case [1970] OLRB Rep. May 
240). 


a. The Board rejects this argument. Having reviewed the jurisprudence set out in para- 
graph thirteen of the Graphic Centre case, the Board concludes that the Board’s approach of per- 
mitting compelling evidence of ratification is not dependent on the doctrine of equitable estoppel. 
Estoppel is simply a further argument that parties may assert in attempting to prove the existence 
of a collective agreement. Parties do not have to prove detrimental reliance before they can assert 
that a memorandum of settlement which has been ratified has been elevated to the status of a col- 
lective agreement. 


ae: The Board adopts the following passage from the Graphic Centre case as accurately 
summarizing the underlying rationale for requiring compelling evidence of ratification: 


The collective agreement is the cornerstone of our labour relations system. It evidences the exis- 
tence of bargaining rights and other than during a stipulated period serves as a bar to either the 
termination or transfer of these rights. It evidences a bargain struck between the parties as to 
terms and conditions of employment for a term specific and requires that any dispute as to its 
interpretation, application or administration be resolved by binding arbitration. Its existence or 
lack thereof can be determinative of the legality of illegality of certain activities engaged in by 
an employer, a trade union or by employees. The Board in lending an interpretation to section 
1(1)(e) has been influenced by both the realities of the collective bargaining process and by the 
practical need for consistent and easily understood criteria. The parties to collective bargaining 
do not normally execute a formal document until some time after the bargaining process has 
been completed. The process is one wherein the agreement of the parties is reduced to a memo- 
randum of settlement subject to ratification by the respective principals which is then followed 
by the drafting and execution of the formal document. It would not be sound industrial relations 
policy to require as a condition of entering into a collective agreement the execution of the for- 
mal document thereby precipitating an often prolonged extension of the open period. The par- 
ties, however, must know, with a high degree of certainty and predictability, precisely when 
' they have entered into a collective agreement so as they may properly assume their respective 
duties and responsibilities and conduct themselves in a manner consistent with the existence of a 
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subsisting collective agreement. It should be added that certainty in this regard minimizes the 
amount of “litigation” which might otherwise come before the Board. 


SEE In our view this case demonstrates that permitting compelling evidence of ratification 
(other than written evidence) enhances the parties ability to know with certainty and predictability 
precisely when they have entered into a collective agreement. On the other hand, requiring evi- 
dence of detrimental reliance would only increase uncertainty and hence, litigation between the 
parties. 


34. The union further argued that the unilateral implementation of the collective agreement 
is not evidence of the existence of a collective agreement. The employer asserted that the union’s 
failure to object to the implementation of the agreement is significant. Further, the employer 
noted that the union had processed policy grievances regarding the interpretation, application and 
administration of new provisions established pursuant to the memorandum of settlement. In light 
of the Board’s conclusion that the ratification on July 25, 1993 elevated the minutes of settlement 
to the status of a collective agreement, the Board does not need to address these alternative argu- 
ments. 


oo: In summary, for the above reasons, the Board responds to the questions referred by the 
Minister as follows: 


(a) there is a collective agreement in effective between the parties; 
(b) the term of the collective agreement is from August 1, 1993 to July 31, 


1996, as set out in the memorandum of settlement signed by the parties on 
July 23, 1993. 





2036-93-U International Alliance of Theatrical Stage Employees and Moving Pic- 
ture Machine Operators of the United States and Canada, Local 357, Applicant v. 
Famous Players Inc., Responding Party 


Strike - Strike Replacement Workers - Unfair Labour Practice - Whether ‘supervision’? 
of apprentice projectionist constituting bargaining unit work which, when performed by assistant 
manager transferred to struck location after notice to bargain, violating section 73.1 of the Act - 
Board finding that operating projection equipment constituting bargaining unit work and that get- 
ting work done in a different way not altering characterization as bargaining unit work - Use of 
assistant manager in this case to supervise apprentice projectionist contravening Act - Employer 
directed to stop using assistant manager for this purpose and Board remaining seized with respect to 
any outstanding remedial issues 


BEFORE: R. O. MacDowell, Alternate Chair, and Board Members R. M. Sloan and B. L. Arm- 
strong. 


APPEARANCES: Larry Steinberg for the applicant; Harry Freedman, Michael Scher, Beth Pierson 
and Brian Holberton for the responding party. 


DECISION OF THE BOARD; December 16, 1993 
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if In this application the union asserts that the employer has contravened section 73.1 of 
the Labour Relations Act. That section limits the use of replacement workers when employees in a 
bargaining unit are on a lawful strike. Section 73.1 reads as follows: 


73.1-(1) In this section, 


“employer” means the employer whose employees are locked out or are on strike and includes 
an employers’ organization or person acting on behalf of either of them; 


“person” includes, 


(a) a person who exercises managerial functions or is employed in a confiden- 
tial capacity in matters relating to labour relations, and 


(b) anindependent contractor; 
“place of operations in respect of which the strike or lock-out is taking place” includes any place 
where employees in the bargaining unit who are on strike or who are locked-out would ordinar- 


ily perform their work. 


(2) This section applies during any lock-out of employees by an employer or during a lawful 
strike that is authorized in the following way: 


1. A strike vote was taken after the notice of desire to bargain was given or 
bargaining had begun, whichever occurred first. 


2. The strike vote was conducted in accordance with subsections 74(4) to (6). 
3. At least 60 percent of those voting authorized the strike. 
(3) For the purposes of this section and section 73.2, a bargaining unit is considered to be, 
(a) locked out if any employees in the bargaining unit are locked out; and 
(b)  onstrike if any employees in the bargaining unit are on strike and the union 
has given the employer notice in writing that the bargaining unit is on 


strike. 


(4) The employer shall not use the services of an employee in the bargaining unit that is on 
strike or is locked out. 


(5) The employer shall not _use_a person described in paragraph 1 at any place of operations 
operated by the employer to perform the work described in paragraph 2 or 3: 


1. A person, whether the person is paid or not, who is hired or engaged by the 
employer after the earlier of the date on which the notice of desire to 
bargain is given and the date on which bargaining begins. 


2. The work of an employee in the bargaining unit that is on strike or is locked 
out. 


3. The work ordinarily done by a person who is performing the work of an 
employee described in paragraph 2. 


(6) The employer shall not use any of the following persons to perform the work described in 
paragraph 2 or 3 of subsection (5) at a place of operations in respect of which the strike or lock- 
out is taking place: 
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1. Anemployee or other person, whether paid or not, who ordinarily works at 
another of the employer’s places of operations, other than a person who 
exercises managerial functions. 


2. A person who exercises managerial functions, whether paid or not, who 
ordinarily works at a place of operations other than a place of operations in 
respect of which the strike or lock-out is taking place. 


3. An employee or other person, whether paid or not, who is transferred to a 
place of operations in respect of which the strike or lock-out is taking place, 
if he or she was transferred after the earlier of the date on which the notice 
of desire to bargain is given and the date on which bargaining begins. 


4. A person, whether paid or not, other than an employee of the employer or 
a person described in subsection 1 (3). 


5. A person, whether paid or not, who is employed, engaged or supplied to 
the employer by another person or employer. 


(7) The employer shall not require an employee who works at a place of operations in respect of 
which the strike or lock-out is taking place to perform any work of an employee in the bargain- 
ing unit that is on strike or is locked out without the agreement of the employee. 


(8) No employer shall, 
(a) refuse to employ or continue to employ a person; 
(b) threaten to dismiss a person or otherwise threaten a person; 


(c) discriminate against a person in regard to employment or a term or condi- 
tion of employment; or 


(d) intimidate or coerce or impose a pecuniary or other penalty on a person, 


because of the person’s refusal to perform any or all the work of an employee in the bargaining 
unit that is on strike or is locked out. 


(9) On an application or a complaint relating to this section, the burden of proof that an 
employer did not act contrary to this section lies upon the employer. 


[emphasis added] 


2 As will be seen, the date of the “notice to bargain” provides a reference point for calcu- 
lating who the employer can and cannot use as a “‘strike replacement”. There are limitations on 
the use of persons transferred to the “struck location” after the union has begun the bargaining 
process by sending its notice to bargain. 


Il 


ay The company operates two theatres in Kitchener, Ontario, known as the King’s College 
Square Cinema, and the Capital Theatre. The two theatres employ a number of workers, includ- 
ing: projectionists, ushers, doorpersons, box office staff, and miscellaneous service employees. 
There is also a small complement of managerial personnel which currently includes: Darren Phil- 
lips, Christina Knudsen, Nicole Mayer, and A. Texeira. 


4. Darren Phillips is currently employed as an “assistant manager’. He has a first-class 
projectionist’s licence which, under the Theatres Act, entitles him to operate projection equipment; 
however, he is not employed as a projectionist and his ordinary duties do not encompass the oper- 
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ation of a projector. The projectionists can and do run the equipment on their own, without Mr. 
Phillips’ assistance, instructions, or supervision. 


>: At the time of the notice to bargain, Mr. Phillips was working as an assistant theatre 
manager in Toronto. He was not employed as a projectionist nor working in Kitchener. The par- 
ties are agreed that because Mr. Phillips was transferred to Kitchener after the notice to bargain 
was given, he is not a managerial person entitled to perform bargaining unit work during a strike. 


6. Christina Knudsen is also an assistant manager in Kitchener. She holds an apprentice 
projectionist’s licence that permits her to operate projection equipment “under the direct supervi- 
sion” of another licensed operator. Ms. Knudsen has worked in Kitchener since January 1992, but 
she has not worked as an apprentice projectionist, nor operated projection equipment as part of 
her regular duties. However, because she was on site prior to the notice to bargain, she is not 
caught by the “transferee limitations” of section 73.1. Unlike Mr. Phillips, she is allowed to do 
bargaining unit work during a strike. 


1 The two theatres in Kitchener operate under the auspices of the Theatres Act, which 
regulates various aspects of the theatre business. That Statute imposes these restrictions: 


23. No person shall, 
(a) operate a projector designed for the use of standard film; or 
(b) operate a projector in a Class A or C theatre; 


unless the person is licensed as a projectionist under this Act and no licensee, manager or per- 
son in charge of a Class A or C theatre shall permit any person to operate a projector in the the- 
atre unless the person is licensed as a projectionist under this Act. 


24. Projectionist licences are classified as first class, second class and apprentice. 


* kK 


(REGULATION) 


10. A holder of an apprentice licence shall only operate projection equipment designed for the 
use of standard film in a theatre under the direct supervision of a projectionist holding a licence 
as a first-class projectionist or a second-class projectionist. 


8. We were told that these regulations are something of an anomaly, stemming from an 
era when employees needed significant skills to operate projection equipment, and there was some 
risk to the operator and the public. We were told that times have changed: technical innovations 
have eliminated both the risks and skill requirements. Today, projectors are safe and relatively 
simple to operate, so that some provinces have discarded the licensing restrictions formerly in 
place. 


9. But Ontario has not. In Ontario, certain equipment can only be operated by a licensed 
employee. In the case of an ‘“‘apprentice”’, the equipment can only be operated ‘‘under the direct 
supervision” of a first or second-class projectionist. The equipment cannot be run by unlicensed 
personnel, and an apprentice cannot run the equipment without supervision. 


10. The regulations do not define what the required “supervision” of apprentices might 
entail; but presumably it involves what we might describe as ‘‘operational supervision”. The pro- 
jectionist monitors, instructs and corrects the apprentice, to ensure that the equipment is being 
operated in a safe and appropriate manner. This supervisory function is related to the superior 
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knowledge and experience of the projectionist, which s/he is expected to impart to the apprentice. 
It is linked to training and skill, rather than “managerial” authority as that term is used in section 
1(3) of the Labour Relations Act. 


Ill 


Wale The union represents the projectionists who work at the employer’s two theatres in 
Kitchener. The bargaining unit consists of two regular employees (one for each theatre). There is 
also a third, casual employee, who fills in, from time to time, when the regular projectionist is 
unavailable. 


12. The union’s bargaining rights are confined to the projection booth. The other theatre 
employees are unrepresented. 


13; Ordinarily, there is only one company employee in the projection booth: the licensed 
projectionist, who operates the equipment, and does miscellaneous related tasks, including minor 
maintenance and adjustment, inspection, replacement of defective parts, housekeeping, paper 
work, and so on. No one else is employed by the company to undertake these tasks. They are per- 
formed exclusively by the licensed projectionist, who is the only “bargaining unit employee” in the 
theatre. 


14. The company does not employ apprentice projectionists. Indeed, the union has not per- 
mitted the company to select and train apprentices, or to place other employees in the projection 
booth for training purposes. When the company wishes to train its own staff, it must do so at 
another location, away from the bargaining unit, using instructors who are not members of the 
union. 


153 Because the company has not been permitted to hire or use apprentices for operating 
purposes, the projectionist members of the bargaining unit have never been required by the 
company to “‘supervise”’ apprentice employees. That has not been part of their job functions. 


16. This is not to say that there have never been persons in the projection booth who are 
being trained or supervised by the projectionist. This does happen from time to time. But these 
individuals have not been employees of the company, nor have they been persons selected by the 
company for training. They have been “outsiders”, chosen for apprenticeship training by the 
union, and permitted to be present in the projection booth by virtue of Article 10.01 of the collec- 
tive agreement: 


10.01 The Union has the right to place apprentice(s) in any theatre(s) covered under this Agree- 
ment for the purpose of training. Only apprentices recognized and approved by the Union will 
be allowed in the Projection suite for training as Projectionists. The names of all proposed Pro- 
jectionist trainees shall be submitted to the Employer in writing who for reasonable cause con- 
veyed to the union in writing shall have the right to refuse any nominee, subject to Article 6. 


[emphasis added] 


These persons are there at the behest of the union, not the company; and while there is a possibil- 
ity that they may be eligible for employment at some time in the future, there is no settled arrange- 
ment in this regard. 


rz In summary, the training or supervision of apprentices has not been a function which 
the company has been permitted to require of bargaining unit members, or which bargaining unit 
members have undertaken on the company’s behalf. Projectionists have not been directed by the 
company to do this “work” or paid specifically to do this “‘work’’. However, this “work” has been 


done on company premises and company time by bargaining unit members who were being paid 
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while they were doing it; and no one else has done it at the Kitchener locations. 


18. The union and the company were parties to a collective agreement which expired on 
January 7, 1993. That collective agreement contains a number of clauses which describe, or relate 


to, the work of the bargaining unit: 


2.01 


3.05 


4.01 


4.02 


5.01 


5.02 


UNION RECOGNITION 


The Employer recognizes the Union as the sole and exclusive bargaining agent for 
motion picture machine operators (employed by the Employer) within the territorial 
jurisdiction granted to the union by the International Alliance of Stage Employees 
and Motion Picture Machine Operators of the U.S. and Canada. 


* OK 


MANAGEMENT RIGHTS 


A projectionist will present to the Employer film inspection reports, performance 
interruption reports, payroll time sheets, requisition for supplies form, booth inven- 
tory report, maintenance log and other relevant reports when requested by the 
Employer for the proper operation and administration of the projection suite. Such 
reports will be performed during regular hours or other paid hours where possible. If 
a projectionist is required to complete reports outside of the Regular and paid hours 
the service and repair rate will be paid with a two hour minimum. 


UNION SECURITY 


The Employer agrees to employ only motion picture machine operators and stage 
employees supplied by Local 357 and further agrees to only employ members of the 
Union who are in good standing. It is, however, the responsibility of the Union to 
inform the Employer if a member is not in good standing. 


The Union agrees to supply competent and efficient Projectionists and stage employ- 
ees to perform work as required by the Employer under the provisions of this Agree- 
ment. Both parties agree to make every effort not to permit employees covered by 
this Collective Agreement to contravene the provisions of the Employment Standards 
Act in complying with this Agreement. 


JURISDICTION 


All moving picture projection equipment, video projection equipment, satellite 
receivers, laser projection equipment, television and telemeter operation and other 
electronic equipment including the projection of all films of every kind and character 
regardless of size, in theatres and places (excluding telemeter, television and video 
tape equipment situated in the lobby and areas adjacent to the theatres and places for 
which no separate admission may be charged) in which the EMPLOYER now or 
hereafter may maintain within the jurisdiction of Local 357 is subject to all terms of 
this Collective Agreement herewith set forth. All such equipment and other theatre 
equipment requiring operation by a projectionist shall be manned only by members of 
this Union. This shall include all premises of the EMPLOYER, directly or indirectly, 
where motion pictures are projected or run and shall include any image or sound 
which is projected by any use of film, screen or otherwise. It is understood and agreed 
that the EMPLOYER will recognize and employ members of the Union. 


The Union shall supply persons to construct, install and erect stage equipment, such 
as screens, screen frames, screen maskings, curtains, curtain travellers and lines, dra- 
peries and acoustics, and shall construct, install and erect all scenery used on stage or 
within the premises of the theatres or theatres owned or operated by the Employer or 
its subsidiaries within the aforementioned jurisdiction. The number of persons 
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required shall be negotiated and mutually agreed upon between the Employer and the 
Union’s business agent or authorized Representative. 


All stage lighting and equipment used for the presentation of stage shows shall be 
installed and operated by members of Local 357 as referred to hereinbefore. There 
shall be a minimum three (3) hours for each of the take-in, performance and take-out, 
with the wage to be negotiated when required. 


When a contractor or sub-contractor is to install any equipment as outlined in clauses 
5.01 502011, 14214. 15 211.16, ors. to carry Out any of the aforementioned work in 
any theatre or theatres owned or operated by the Employer or its subsidiaries, the 
union shall be notified forty-eight (48) hours in advance, whenever possible, and will 
supply members as required pursuant to the above clauses. 


* 


COMPONENTS OF GROSS EARNINGS 


REGULAR HOURLY earnings 
ADDITIONAL TIME earnings 

PUBLIC HOLIDAY premium 

PUBLIC HOLIDAY ADDITIONAL TIME 
MORNING OPERATIONS earnings 

EXTRA MATINEE earnings 

CONTINUOUS OPERATIONS earnings 
LATE OPERATIONS earnings 

SERVICE & REPAIRS earnings 
EQUIPMENT INSTALLATION earnings 
MAKE-UP & BREAKDOWN earnings, if any 
PREPARATION TIME (This shall form part of the Regular Hours) 


* OK 


Service and Repairs 


No inspection, transmission tests, sound service or repair work on equipment, as out- 
lined in Article No. 5.01, may be performed in the booth without the presence of the 
regular Projectionist. The Regular Projectionist will be made available and paid at the 
Service and Repair Rate detailed in Appendix “‘A” of the theatre involved, with a 
two hour minimum, without Pension deductions and contributions and without 
Health and Welfare Benefit deductions or contributions. The two (2) hour minimum 
will not apply where the hours worked are contiguous to the REGULAR HOURS or 
other paid hours. 


Equipment Installation (Existing Theatres) 


For any major installation, replacement or modification of equipment, as detailed in 
Article 5.01, in an existing theatre, the Regular Projectionist will be made available to 
perform such work as is required and he/she will be paid at the SERVICE AND 
REPAIR HOURLY RATE, as detailed on Appendix “‘A” of the theatre involved, 
with a 2 hour minimum, without Pension deductions and contributions and with 
Health and Welfare Benefit deductions or contributions. The two (2) hour minimum 
call will not apply where the hours worked are contiguous to the REGULAR 
HOURS or other paid hours. 


Equipment Installation (New Theatre) 


If the EMPLOYER develops a new theatre requiring the installation of equipment, as 
detailed in Article 5.01, the UNION will be notified and will provide a competent 
employee to perform such work as is required. The UNION will advise the 
EMPLOYER, in writing, the name(s) of the regular Projectionist(s). The total cost to 
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the EMPLOYER for such equipment installation work will not exceed two (2) weeks 
REGULAR WEEKLY BOOTH COST of the theatre involved subject to the prevail- 
ing applicable benefits, regardless of the number of Projectionists supplied by the 
UNION or the number of hours worked by the Projectionist(s). 


* OK 


14.02 Film Carrying 


The projectionist will not be required to carry film to and from the projection suite, 
except to the extent that there are no other employees of the employer capable of 
doing so within the theatre, or if an emergency arises. 


[emphasis added] 


a9: The agreement reserves bargaining unit work to union members of the bargaining unit, 
and describes that work in a variety of ways - including by reference to types of equipment. The 
work is described generically, in accordance with the union’s traditional craft jurisdiction and work 
claims - even though the employer may not have the particular equipment contemplated by the 
agreement. (See, for example, Article 5.02.) 


IV 


20. On November 26, 1992 the company gave the union notice of its desire to bargain a new 
collective agreement. That notice set in motion the collective bargaining process regulated by the 
Act. The date of the notice also provides the reference date for some of the restrictions imposed by 
section 73.1. 


pas Following the notice to bargain, the parties met on a number of occasions between 
April 1993 and September 1993 in an effort to conclude a new collective agreement. They were 
unable to reach agreement. On September 2, 1993 the membership of Local 357 voted 21-2 to 
authorize a strike. All members of the Local voted - not just the two employees working for 
Famous Players. 


2a: No objection is taken to the result of this strike vote or the manner in which it was con- 
ducted. 
23: On September 3, 1993 the Minister of Labour advised the parties that he had decided 


not to appoint a conciliation board. Subsequent mediation efforts did not resolve the collective 
bargaining impasse. A lawful strike began on Monday, September 20, 1993. 


24. Once the strike began, the company decided to close the Capital Cinema. It has contin- 
ued to operate the cinema at King’s College Square. The way in which it has done so gives rise to 
the present proceeding. 


20% The union’s complaint involves three distinct areas of concern: 


(1) the activities of Mr. Phillips at the beginning of the strike, when he 
operated the projection equipment and performed the ancillary func- 
tions ordinarily done by a bargaining unit projectionist; 


(2) the activities of a subcontractor whose employees were installing or 
upgrading the projection equipment, and, while so doing, performed 
some incidental work that a projectionist normally does; 
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(3) the activities of Ms. Knudsen and Mr. Phillips who, together, con- 
tinue to run films on the projection equipment - with Ms. Phillips, 
the apprentice, doing the actual operation of the projector, and Mr. 
Phillips, with his first-class licence, providing the “supervision” 
required by the Regulations under the Theatres Act. 


The union’s primary concern is Item 3, because without Mr. Phillips and Ms. Knudsen to run the 
equipment, the theatre would not be able to stay open. 


20; The employer concedes that some of the activities described in items 1 and 2 above, 
involve a breach of section 73.1 of the Act; however, the employer submits that these are isolated 
“technical” violations, arising from the local manager’s ignorance of the new law. Any improper 
conduct came to an end prior to the hearing, and is unlikely to be repeated. Counsel submits that, 
in the circumstances, no remedy is necessary or appropriate. The company denies that its current 
mode of operation involves any breach of section 73.1, because, it argues, “supervising” an 
apprentice (what Mr. Phillips is doing) is not, and never has been, “bargaining unit work’’, and 
Ms. Knudsen is permitted to do bargaining unit work. 


paps It will be convenient to examine these situations one by one. 


Mr. Phillips’ Activities at the beginning of the Strike 


28. The strike began on Monday, September 20. When the projectionist did not report for 
work by the time the show was to begin, Mr. Phillips threaded the film into the projector and 
pushed the start button. Since the system is automated, there was little else for him to do. There is 
no dispute, however, that on Monday, September 20, Mr. Phillips performed the work ordinarily 
done by a bargaining unit projectionist - including the operation of the projector and any ancillary 
duties. He did the same work on Tuesday, September 21, and for the early evening show on 
Wednesday, September 22. 


Vhs Late in the day on Wednesday, September 22, Mr. Phillips was advised by his superiors 
that he was not permitted to do bargaining unit work and should stop doing so. Since that time 
(with one exception) he has not touched the projector or the film. It seems clear, however, that on 
September 20, September 21, and September 22, Mr. Phillips’ conduct was contrary to section 73.1 
of the Labour Relations Act, and we so declare. 


30. Should the Board go further and issue a cease-and-desist direction? The company sub- 
mits that such direction is unnecessary because the illegal conduct has ended and will not be 
repeated. But even after the warning and instructions from senior management, Mr. Phillips han- 
dled some film in circumstances which, again, involved his doing bargaining unit work and which 
triggered a further complaint from the union and admonition from his superiors, instructing him 
not to do so. And Mr. Phillips (on behalf of the employer) has continued to contravene the Act in 
other ways which were ongoing at the time of the hearing (see below). In the circumstances, the 
Board considers it appropriate to supplement management’s instructions with its own cease-and- 
desist direction, ordering Mr. Phillips not to do bargaining unit work, and prohibiting the company 
from further contraventions of section 73.1. 


The Activities of the Subcontractor and its Employees 


ail: The company has a long-standing commercial relationship with a firm known as ‘“‘Gen- 
eral Sound”. General Sound is engaged, as necessary, for the installation, repair or maintenance of 
projection equipment. When there is work of this kind to be done, General Sound is retained, and 
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performs that work with its own technical employees. Those technicians are also members of 
IATSE, with which General Sound has a collective bargaining relationship. 


oe. After the commencement of the strike, it was necessary to install new “‘platters” on the 
projection equipment, as part of a systems upgrade. The work was done by two technicians (mem- 
bers of a sister IATSE local), and a technical supervisor. The work took about six and a half hours 
to complete. 


oD! No objection is taken to the installation of the new equipment or the modification work 
in which the technicians were engaged. It is acknowledged that this is the kind of work that they 
normally do, and that it is not ordinarily done by a bargaining unit projectionist. At the very least, 
it is work which the technicians are entitled to do, and the union makes no complaint about it. 


34. The problem arises because when work of this kind is undertaken, Article 11.15 of the 
collective agreement provides that “the regular projectionist will be made available to perform 
such work as is required and he/she will be paid at the service and repair hourly rate .... with a two- 
hour minimum ....”’. Similarly, when service or repairs are to be done, the regular projectionist is 
to be present and ‘“‘made available”’. 


by This stand-by provision is primarily intended to protect the projectionist from income 
loss, and does not entail any specific obligation to do particular work; moreover, as a practical 
matter, the projectionist’s role has been limited to “helping out” the technician, to the extent that 
the technician considers it necessary. Since the technician and the projectionist are members of the 
same union, and are both being paid for their time, they ordinarily do help each other out. But 
such assistance is rendered on an entirely fluid and flexible basis, which involves no precise work 
definition, work limitations, or work obligations. 


36. All that can be said, therefore, is that if there had not been a strike, the regular projec- 
tionist would have been available, and probably would not have been totally idle for the six hours 
or so, that the technicians were working in the projection booth. In all likelihood, the projectionist 
would have helped out as he has done in the past. But it is quite impossible to say what work or 
how much work he would have done. The fact is, there is an overlap of employee functions which 
cannot be unraveled and was never considered relevant prior to the passage of section 73.1. 


oT: In the circumstances, while there may well have been some minor contravention of sec- 
tion 73.1, the Board sees no purpose in making such declaration or making any remedial direction. 


The Working Relationship of Ms. Knudsen and Mr. Phillips 


383 Since Wednesday, September 22, Mr. Phillips has not actually operated the projection 
equipment, nor, after some initial instruction, has he told Ms. Knudsen how to do so. As we have 
mentioned above, Ms. Knudsen already has an apprentice projectionist’s licence and knows, in a 
general way, how to operate the equipment. The operation of the projector may not be as simple 
as “threading the film and pushing the buttons”, but the task is not a difficult one, so long as the 
equipment does not malfunction, and does not need any significant adjustment. 


3: But whatever Ms. Knudsen’s abilities may be, and whether or not she is able to operate 
the equipment entirely on her own, the fact is, Mr. Phillips is the only employee with the technical 
skills to provide any supplementary advice or assistance that she may require; and, more signifi- 
cantly, he is the only person able to provide the “supervision” of an apprentice that is required by 
the Theatres Act. If Mr. Phillips cannot “‘supervise” Ms. Knudsen, Ms. Knudsen cannot run the 
projector by herself - even if she has the technical knowledge and mechanical ability to work with- 
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out supervision - because the Theatres Act prohibits her from doing so. And if Ms. Knudsen cannot 
run the projector, there is no one else on site able to do so. 


40. Is this kind of “supervision” to be considered “bargaining unit work’’, which Mr. Phil- 
lips is prohibited from doing? The company claims that it is not bargaining unit work, because “‘su- 
pervising’”’ apprentice employees is not something that bargaining unit employees have done in the 
past, and is not work specifically described in section 5 of the collective agreement. Counsel asks 
parenthetically: if the “supervision” function is not work claimed in the collective agreement, is 
not work that bargaining unit employees have actually done for their employer in the past, and is 
not work which the union will even permit bargaining unit employees to do (because the employer 
cannot use apprentice employees), how can it be “bargaining unit work” within the meaning of 
section 73.1? 


41. The answer, we think, lies in a purposive reading of section 73.1, and an appreciation of 
the way in which the section is structured to achieve that objective. 


42. The purpose of section 73.1 is to inhibit a struck employer’s ability to carry on business. 
The Legislature has decided that it is appropriate to enhance the union’s power to wage a success- 
ful strike, by limiting the means open to an employer to resist. When bargaining unit members 
withdraw their labour, the employer is prohibited from drawing upon specified pools of replace- 
ment labour (bargaining unit members who don’t support the strike and may wish to work, 
employees from other locations, managers from other locations, transferees after the notice to bar- 
gain is given, the employees of a subcontractor, volunteers, etc.). Section 73.1 is not confined to 
“strike breakers” in the traditional sense. It encompasses a wide variety of potential sources of 
substitute labour. It is substitute labour or “replacement workers” that is the focus of the section, 
and it is in that light that one must consider the concept of bargaining unit work: the Statute pro- 
hibits employers from using replacement workers to get the strikers’ job done. 


43. We agree with company counsel that the collective agreement and past practice may 
provide considerable assistance in determining “the work of an employee in the bargaining unit 
that is on strike ...”. But we do not think that these sources are necessarily conclusive. Nor do we 
think that the Statute requires a minute or abstract examination of every function performed by 
bargaining unit employees in the past. 


44. The fact that a function is specified in the collective agreement is persuasive evidence 
that the particular function should be considered the work of bargaining unit members (although 
perhaps not exclusively). Similarly, past practice may provide some useful guidelines: the ‘‘work of 
employees in the bargaining unit” is what employees, in the past, have customarily done. But the 
impact of a strike may well prompt an employer to modify the way in which work is performed, so 
that there may not be an exact correlation with what went before. Individuals may be doing “‘the 
work of employees in the bargaining unit” within the meaning of section 73.1, even though the 
work might not have been done that way before. 


45. A hypothetical example may illustrate what we mean. 


46. Suppose the employer’s operation required employees to handle material and move 
boxes. Suppose that they ordinarily did that work by using motorized lift trucks, and that there is a 
“lift truck driver” rate in the collective agreement. Clearly the operation of a lift truck would be 
considered bargaining unit work. But so is moving boxes. Thus, if the employer hired six new 
workers during a strike to move the boxes manually, that would still be “bargaining unit work’’, 
even though members of the bargaining unit may not have performed that precise function before. 
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47. In our view, the Statute requires a more general or common-sense approach, bearing in 
mind that section 73.1 is designed to prohibit the substitution of replacement labour for that of bar- 
gaining unit members. With that in mind, it is easy to conclude, quite simply, that “‘the work” of 
an employee in a projectionists’ bargaining unit is the operation of projection equipment. 


48. What one needs to operate projection equipment, lawfully, is a set of skills that can be 
applied to the job at hand, and a licence that permits such application. Prior to the strike, the 
legal, physical and intellectual capacity to do the job were combined in a single person, whereas 
now, the company is seeking to have the projector run by two persons: Ms. Knudsen who is doing 
the physical work, and Mr. Phillips who is providing the operational supervision required by the 
Statute. Ms. Knudsen and Mr. Phillips, together, are doing the work of the striking projectionist: 
operating the projector in a safe and efficient manner in accordance with the law. 


49. Ms. Knudsen is entitled to be a strike replacement. She was on the premises prior to the 
notice to bargain. But Mr. Phillips is prohibited from doing “the work of an employee in the bar- 
gaining unit that is on strike”’. 


50. However, even if we were to confine the analysis to the past practice and the terms of 
the collective agreement, we would still conclude that supervising apprentices is the work of the 
bargaining unit within the meaning of section 73.1. 


Bike There is no doubt that supervising apprentices operating the company’s equipment has 
been done before, by bargaining unit projectionists. This is a recognized function which projec- 
tionists are entitled to perform while on the job and while they are being paid by the company (see 
Atticle 10.01 of the collective agreement). Nor is there any doubt that if the company engaged 
apprentices, a bargaining unit person would be responsible for their “supervision”. Managerial 
personnel like Mr. Phillips would not have that responsibility. Finally, we should note that the 
agreement requires the union to supply competent and efficient projectionists (Article 4.02), and 
in order to meet that obligation, the union may have to train and supervise prospective employees 
in precisely the same way that Mr. Phillips is now monitoring Ms. Knudsen. Indeed, that is why 
projectionists have provided such training: so the union can send competent personnel when 
requested to do so by this employer or others. 


Dn Against that background, we find it difficult to accept the employer’s contention that 
what Mr. Phillips is now doing, is not part of the work of an employee in the bargaining unit. The 
fact that the employer is trying to get that work done in a different way, using managerial person- 
nel, does not alter its characterization as bargaining unit work. 


5s. For the foregoing reasons, the Board concludes that the employer is not permitted to 
use Mr. Phillips to supervise Ms. Knudsen’s operation of the projection equipment. Such use con- 
travenes section 73.1 of the Act. 


54, The employer is therefore directed to immediately stop using Mr. Phillips in this capac- 
ity and for this purpose. No order is made in respect of Ms. Knudsen because her activities do not 
contravene the Labour Relations Act and the Board has no authority to enforce the Theatres Act. 


35) The Board will remain seized with respect to any outstanding remedial issue attribut- 
able to the above-described breaches of section 73.1 of the Act. 


DECISION OF BOARD MEMBER R. M. SLOAN; December 16, 1993 


i I dissent from the majority decision. 
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2 For the majority decision to find that while Ms. Knudsen has the right under the Act to 
perform bargaining unit work during the course of the strike but she is nevertheless prohibited 
from exercising that right because she is not being supervised by a striking member of the bargain- 
ing unit, is difficult to understand and accept. 


3: It is an agreed upon fact that bargaining unit projectionists have never supervised or 
trained apprentice projectionists who were employees of the company and indeed would never be 
expected to exercise such function under the provisions of the collective agreement nor as part of 
their regular job duties. How can the Board conclude that work that has never been done by bar- 
gaining unit members in relation to fellow employees is somehow bargaining work? 


4, The supervision and training of employees, including the bargaining unit projectionists 
when at work, rests solely with company management, and it is in the exercising of these functions 
that Mr. Phillips supervises the work activities of Ms. Knudsen. It is clear that under no circum- 
stances could the supervisory functions performed by Mr. Phillips in his working relationship with 
Ms. Knudsen from September 23rd. onward constitute the performance of bargaining unit work. 


ap The Position Description Guidelines filed by the respondent at the outset of this hear- 
ing, for the job of Assistant Manager - the position currently held by Mr. Phillips - clearly states 


under Sec. II - Responsibilities and Duties that the Assistant Manager: 


2.b) Hires and supervises theatre staff to maintain well groomed, trained and mannered 
and motivated employees. 


6. Of prime significance, in my view, is the fact that Ms. Knudsen is not an apprentice in 
training as defined under section 10.01 of the collective agreement. She is assigned to the job in the 
projection suite solely by the employer exercising its rights under the Act and she should be per- 
mitted to continue performing the projectionist function. The supervision issue in my view, is irrel- 
evant and immaterial to the matter at hand. 


Wf If in fact the Kings College Square Cinema is shut down as a result of the majority deci- 
sion it will create serious employment problems for the majority of the employees at this location 
who are not represented by I.A.T.S.E. or for that matter any other trade union. 


8. Those employees performing the jobs referred to in paragraph 5 of the majority deci- 
sion will be faced with a loss of employment due to the strike action of a single employee at this 
location - surely this is wrong, and something the Board can properly take into account when inter- 
preting section 72.1. Are the rights of independent or unrepresented employees to earn a living to 
be abrogated regardless of fairness and cost? Is such a disproportionate impact beyond the discre- 
tion of the Board to rectify? In my view, at the very best, the section must be strictly construed 
against this unjust result. If it is not the intent of the legislation to put out of work a majority of the 
employees who are not participating in the work stoppage, and I believe this to be the case - then 
the Board should exercise its discretion to overcome this unjust result. 
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0014-93-U Susan Forbes, Applicant v. The Simcoe County Roman Catholic Sepa- 
rate School Custodians, Responding Party v. The Simcoe County Roman Catholic 
Separate School Board, Intervenor 


Discharge - Duty of Fair Representation - Remedies - Trade Union - Trade Union Status - 
Unfair Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and employer that 
Association not a trade union within the meaning of the Act - Board finding that Association violat- 
ing its duty to applicant under section 69 of the Act by never turning its mind to merits of applicant’s 
case - Association directed to consider merits of applicant’s case, to conduct any investigation its 
feels appropriate, and to advise applicant within specified period of what it intends to do and the 
reasons for its decision 


BEFORE: Bram Herlich, Vice-Chair. 


APPEARANCES: C. J. Abbass and Susan Forbes for the applicant; Joseph N. Tascona, Petra Van- 
derley and Leo Joyce for the responding party; John W. Woon, Michael P. Fitzgibbon, Sandra L. 
Bickley and Steven Hudson for the intervenor. 


DECISION OF THE BOARD; December 21, 1993 


i This is an application filed pursuant to section 91 of the Labour Relations Act in which 
the applicant, Susan Forbes, alleges that the responding party (also referred to as the ‘* Associa- 
tion’’) has violated section 69 of the Act. The claim arises from the applicant’s discharge from her 
employment with the intervenor (also referred to as the ‘“employer’’) and the Association’s subse- 
quent refusal, in circumstances which will be described more fully, to advance a grievance chal- 
lenging that discharge to arbitration. 


oe Both the Association and the employer asserted that the Association was not a trade 
union within the meaning of the Act and that the statutory obligations set out in section 69 of the 
Act consequently did not apply to the case at hand. On that basis they argued that the application 
ought to be dismissed. Although this issue was initially described as a preliminary matter, the par- 
ties agreed to adduce their evidence relating to both this issue and the merits of the complaint at 
the same time. The parties filed a written Agreed Statement of Facts (although there were some 
residual disputes regarding a few of the facts outlined therein). The Board also heard the oral evi- 
dence of the applicant and of Leo Joyce, who was the vice-chairman and, subsequently, chairman 
of the Association during the time relevant to Ms. Forbes’ complaint. In addition, 51 documents 
were marked and filed as exhibits in these proceedings. 


3: As evidenced by the parties’ ability to produce an agreed statement of fact (although 
subject to some qualifications), the essential facts giving rise to this matter were not in serious dis- 
pute. There were, however, significant differences in the characterizations and legal conclusions 
the parties urged should flow from those facts. To the extent that I have had to resolve any con- 
flicts in evidence in arriving at my findings of fact I have carefully considered all of the evidence 
before me and have taken into account such factors as: the demeanour of the witnesses when giv- 
ing their evidence, the clarity and consistency of that evidence when tested in cross-examination, 
the witnesses’ ability to recall events and resist the tug of self-interest in shaping their answers, and 
what seems most probable in all the circumstances. 


4. The parties’ Agreed Statement of Facts reads as follows: 


1284 


[1993] OLRB REP. DECEMBER 


AGREED STATEMENT OF FACTS 


Trade Union Status 


is 


The Labour Relations Board has not granted the Respondent trade 
union status under s.1(1) of the Labour Relations Act; 


The Respondent is an informal association established in 1969 in 
relation to custodians and cleaners employed by the Board; 


The Respondent [both the Association and the employer asserted 
that this reference to “The Respondent” should read “A committee 
of the respondent”’] and the Board have entered into agreements in 
relation to certain terms and conditions of employment and compen- 
sation since 1970. The Board’s relationship with the Respondent is 
set out at ARTICLE II - RECOGNITION of the present agreement: 


‘2.01 The Board recognizes the Custodians Committee as the regu- 
lar and official committee empowered to represent all the Custodi- 
ans employed by the Board and to negotiate on their behalf.” 


On November 25, 1976, custodians in attendance at a meeting voted 
for the continuation of a social committee and to initiate a social 
fund. 


The Respondent’s Constitution and Bylaws enacted on September 
23, 1977 and updated on March 19, 1987, provides under Article 2 - 
Aim and Objectives the following: 


“(a) To arrive at by group discussion and interchange of experience, measures by 
which the Custodians may offer the Board more informed and professional service; 


(b) To keep its members informed and educated by comprehensive and progressive 
study of custodial requirements and to establish, as far as possible, reasonable stan- 
dards of efficiency; 


(c) To work in co-operation with other groups on common problems.” 


The Respondent does not require through either its Constitution and 
Bylaws or agreement for custodians and cleaners employed by the 
Board to become members of its organization. 


Custodians and cleaners employed by the Board may authorize 
deductions from salary to be paid to the Respondent’s social fund. 
The Complainant signed a Memorandum of Authorization dated 
May 4, 1988, but not all custodians and cleaners employed by the 
Board have done so. 


Susan Forbes 


8. 


Susan Forbes (hereinafter called the “Complainant”’) was employed 
by the Simcoe County Roman Catholic Separate School Board 
(hereinafter called the “Board”’) from approximately September 8, 
1987 until her termination on December 30, 1991. 


10. 


hate 


127 


13. 


14. 
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On May 4, 1988 the Complainant signed a Memorandum of Authori- 
zation which allowed the Board to deduct from her salary $5.00 as an 
initial contribution and $2.00 per month. The monies collected in this 
manner are then used as a social fund by the Respondent. 


On October 29, 1991, the Complainant was charged under the 
Criminal Code by the Alliston Detachment of the Ontario Provincial 
Police with theft under $1,000.00. This charge arose from the theft of 
$29.00 from a purse left in the school lounge at Father O’Reilly 
School by the Principal of the school. 


By letter, dated October 29th, 1991, the Complainant was “‘sus- 
pended with pay” pending an investigation by the Board into allega- 
tions of theft. The Complainant is alleged to have stolen approxi- 
mately $30.00 from a purse intentionally left in the staff-room as a 
trap on October 28th, 1991, while working as a custodian at the F.X. 
O’Reilly School in Tottenham, Ontario. The money had been dusted 
with identification powder. The Complainant had worked a full day’s 
shift, 8:00 a.m. - 4:05 p.m. cleaning and emptying waste baskets 
when she was called into the office. There was dusting powder found 
on her hands. She did give a statement to the police admitting the 
theft, which she alleges was given under duress and is not true. On 
the afternoon of October 29th, 1991, the Complainant had a meeting 
at her home with Sandy Bickley and Donna Folz (management of the 
Board) and Leo Joyce (Custodian Committee) and Bill Annand 
(Custodian Co-ordinator) [while conceding that this was Mr. 
Annand’s title, the applicant did not agree that he was acting in that 
capacity] concerning her termination, where she denied her guilt and 
advised the group that she was intending to plead not guilty and fight 
the charge. 


By a letter, dated November Ist, 1991, the Board suspended the 
Complainant ‘without pay’ effective November 2nd, 1991, pending 
disposition of the criminal charge laid in regard to the alleged theft. 


On November 11th, 1991, the Complainant grieved her suspension 
under the grievance procedure provided in Article XI. 


The agreement between the Board and Respondent provides at 
ARTICLE XI - GRIEVANCE PROCEDURE the following: 


“11:01 It is the mutual desire of both the Board and the Custodians that all griev- 
ances shall be adjusted as quickly as possible at the lowest administrative 
level. 


11:02 A grievance is a claim by a Custodian, a group of Custodians or the Board 
relating either to the interpretation, application, administration or allega- 
tion that the Agreement has been contravened. 


11:03 Individual grievances shall normally be settled in the following manner and 
sequence: 
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Step - Informal Stage 


A. The Custodian having a complaint arising out of this Agreement shall first 
approach the Manager of Custodian Services. 


B. The Complaint must be received within ten (10) working days after the 
Custodian becomes aware of the circumstances giving rise to the complaint. 


C. The Manager of Custodian Services shall reply verbally within three (3) 
working days after receipt of the complaint. Failing satisfaction with the 
verbal reply of the Manager of Custodian Services, the complaint shall 
become a grievance and may proceed to Step 2. 


D. The complainant may be accompanied by a representative of the Custodian 
Committee. 


Step 2 - Formal Stage 


Failing satisfaction with the reply in Step 1, then within five (5) working days of 
receipt of the reply, the grievance shall be submitted in writing to the Director of 
Education or designate. The Director of Education or designate shall reply in writing 
within ten (10) working days of receipt of the grievance. Failing satisfaction, the 
grievance may proceed to Step 3. 


Step 3 - Last Stage 


A. Failing satisfaction with the reply in Step 2 above, then within five (S) 
working days of receipt of the reply, the grievance shall be transmitted in 
writing to the Board of Trustees together with a request for a hearing with 
a Committee of the Board. The Board of Trustees shall reply in writing 
within ten (10) working days of receipt of the grievance. Should the griev- 
ance not be settled to the satisfaction of the griever, then the grievance may 
proceed to arbitration as governed by the Arbitration Act of Ontario. 


B. The complainant may be accompanied by either a representative or repre- 
sentatives of the Custodian Committee.” 


At the time the grievance was filed, the Complainant was a director 
with the Respondent. 


On November 13th, 1991, the Board denied her grievance. 


November 15th, 1991, the Custodians [the Association and the 
employer both asserted that this reference to “the Custodians” 
should read “the Complainant’’] requested a Step II meeting, which 
was held on December 5th, 1991. The Complainant attended, along 
with Kathy Kriska, a representative from the Respondent and 
requested she be reinstated until the criminal charge was tried. 


December Sth, 1991, the Board “without prejudice” changed the 
terms of her suspension effective December 6th, 1991, to “suspen- 
sion with pay”’. 


December 13th, 1991, the Complainant proceeded to Step III, a 
hearing with a Committee of the Board, requesting that she be put 
back to work in a different school. 
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December 17th, 1991, the Board requested an extension of the time 
for setting up the hearing, which was granted. 


The Board was advised that on December 18, 1991, Judge Inch of 
the Provincial Court (Criminal Division) found the Complainant 
guilty of theft. The Board terminated the Complainant’s employment 
on December 30, 1991 for cause. 


On January 6th, 1992, the Complainant prepared and filed a griev- 
ance as to her termination, requesting reinstatement to suspension 
without pay, until her appeal was heard. 


On January 8th, 1992, the Board set up a meeting for January 13th, 
1992 in line with 11:03 (b) of the Collective Agreement. 


On January 13, 1992, the Complainant attended a meeting with 
Board representatives including, Bill Annand, Custodian Co-ordina- 
tor, in which Leo Joyce and John Lalonde, Respondent representa- 
tives were present. 


The Complainant never requested Respondent Chairman, Leo 
Joyce, to assist her in the preparation of and processing of any griev- 
ance. The Respondent only received grievance documents provided 
to the Board by the Complainant, in which its representatives were 
copied, but no other documents. 


On January 16th, 1992, the Board advised that both Complainant’s 
grievances were denied. 


On March 2nd, 1992, the Board acknowledged the Complainant’s 
request to proceed to Arbitration and asked for the request in writ- 
ing. 


On March 10th, 1992, the Complainant wrote to Board, requesting 
that her grievance proceed to Arbitration. 


On March 13th, 1992, the Board wrote to the Complainant’s lawyer 
acknowledging the written request to proceed to arbitration and 
advised of the name of their legal counsel. 


By letter April 3, 1992, the Board was informed that the Complain- 
ant had retained legal counsel in connection with her intention to 
appeal the conviction referred to in paragraph 21 hereof. It is the 
Board’s understanding that this appeal was either abandoned or dis- 
missed. 


By letter dated May 27, 1992, the Board was informed that the Com- 
plainant had retained legal counsel and of her continued intention to 
proceed to arbitration under the Arbitration Act, R.S.O. 1991, c.17. 
The Board has not heard anything in this regard from either the 
Complainant or her counsel in almost one year, therefore it believes 
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the Complainant has abandoned her intention to proceed to arbitra- 
tion under the Arbitration Act. 


32. On July 1st, 1992, the Complainant’s counsel wrote to the Respon- 
dent requesting confirmation that they would cover their share of the 
cost of the Arbitration. 


33. The Respondent Chairman, Leo Joyce by letter dated July 15, 1992, 
advised the Complainant’s solicitor as follows: 


“T am in receipt of your letter requesting an answer as to whether our Custodial Asso- 
ciation will cover the cost for an arbitrator, should Susan Forbes grievance proceed to 
arbitration. 


We are sorry, but we do not have the funds to cover this amount. The total contribu- 
tions from our custodians for one year would not be sufficient to cover the cost of 
$3,000.00. Therefore it is the Custodial Committee’s decision to say no to this 
request.” 


34. The Complainant’s solicitor by letter dated November 19, 1992, 
advised the Respondent Chairman, Leo Joyce as follows: 


“On July 15, 1992 you advised me that your association was not prepared to cover the 
cost of an arbitrator. I understood that the rationale for this decision had to do with 
lack of funds. Your association is a small one. 


As the bargaining agent for Ms. Forbes you are of course obligated to take reasonable 
steps to protect her interest and you owe her a duty of fair representation. Please be 
advised that I have now received authority from the Ontario Legal Aid Plan to cover 
the cost of the arbitrator providing that cost does not exceed $4,000.00. 


Accordingly, I am now requesting that the association proceed to move this matter 
forward to arbitration. The collective agreement is between the board and the associ- 
ation and not the employee. Please advise me at once whether or not you are pre- 
pared to take the necessary steps to move this matter forward.” 


35. The Respondent Chairman, Leo Joyce by letter dated November 27, 
1992, advised the Complainant’s solicitor as follows: 


“T am in receipt of your letter requesting that our Custodial Association proceed to 
move Ms. Forbes matter forward to arbitration. 


Again, we wish to advise that no steps will be taken to proceed this matter forward. 
After a meeting with our committee, we have been legally advised that according to 
our collective agreement, there is nothing to say that we must proceed with this any 
further.” 


>. Is the Association a trade union within the meaning of section 1(1) of the Act? The 
agreed facts set out above with respect to this issue (primarily paragraphs 1-7) were augmented by 
oral and documentary evidence. The Association’s Constitution and Bylaws appear to have been in 
place since at least 1977. Although its Aims and Objectives section does not include the regulation 
of relations between employees and employers or other similar collective bargaining purposes one 
might normally expect to find in a trade union constitution, Article 4 of the Bylaws provides: 


ARTICLE 4 - NEGOTIATIONS 


The Executive Committee shall be the official committee to represent all custodians and clean- 
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ers employed by the Board and to negotiate and accept by a majority of the Executive Committee 
on their behalf compensation, conditions of employment and other matters relative to the custo- 
dians and cleaners as a whole. 


[emphasis in the original] 


6. The Association’s constitutional documents contain other provisions typical of trade 
union constitutions. For example, officers, their duties and regular election are provided for; regu- 
lar bi-annual and other meetings are contemplated; and the collection of member fees is regulated 
(an initial $5.00 fee and subsequent monthly payments of $2.00). 


Ti It was not disputed that since the inception of the Association, it (through the contem- 
plated committee) and the employer have negotiated a series of documents they have described as 
collective agreements, a number of which were filed in these proceedings. (For the sake of exposi- 
tion we shall continue to refer to these as collective agreements, although we should note, as the 
Association and employer both argued, these documents can only be collective agreements under 
the Act if we are satisfied that the Association is a trade union). The collective agreement in place 
at the time relevant to the present matter contains a recognition clause already reproduced as well 
as Article 1 - Intent and Scope, portions of which provide: 


ARTICLE 1 - INTENT AND SCOPE 


1:01 The intent and purpose of the Parties is to maintain a harmonious relationship 
between the Board, each custodian and the Custodian Association and to co-operate 
to the fullest extent possible in an endeavour to provide the best possible custodial 
services. 


1:02 The Parties desire to set forth in the Agreement certain terms and conditions of 
employment together with a salary schedule which governs the Custodians who are 
employed under this Agreement. 


1:03 During the period of this Agreement, its terms shall be applicable to all Custodians. 


8. The agreement also contains other provisions regarding subjects typical of collective 
agreements including matters relating to issues of classification, remuneration (including premium 
payments), benefits, leaves of absence, holidays, vacations and a grievance procedure. The agree- 
ment does not expressly prohibit strikes or lock-outs during its currency. It was not disputed that 
the Association has never called a strike or, prior to the events giving rise to the present complaint, 
been involved in a grievance or arbitration. We heard no evidence regarding whether or not the 
Association and the employer have ever sought the appointment of a conciliation officer or had a 
“no board” report. Similarly, while documents were filed indicating that the two most recent (for 
our purposes) collective agreements appear to have been filed with relevant Ministry of Labour 
offices, we have no evidence as to how or why or by whom this was done. 


9 When Ms. Forbes was hired as an acting custodian-in-charge effective September 8, 
1987 the employer provided her with a copy of the then current collective agreement which defined 
her terms and conditions of employment. There was no indication that she (or any other employee 
covered by the collective agreement has) engaged in any individual negotiations with the employer 
regarding terms and conditions of employment found in the collective agreement. There is little 
doubt that the Association and employer have participated in a collective bargaining relationship 
whereby the Association has performed the role of an exclusive bargaining agent on behalf of all 
employees covered by the terms of successive agreements negotiated between the employer and 
the Association (through its committee). While Mr. Joyce testified that there is no requirement 
that any agreement between the Association and the employer be ratified by affected employees, 
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the minutes of the Association’s November 1976 meeting show that a vote was held on a proposed 
contract. 


10. The evidence does not disclose when the Association first began collecting fees from its 
members. As of January of 1977, however, fees were raised to their current level. That was the 
result of a motion passed at the November, 1976 meeting recorded in the minutes as follows: 


A vote was called on for a raise from $1.00 to $2.00 deduction per month from our salary 
towards the Social Club Activities. This was passed by a show of hands. 


bie Members are required to sign an authorization form permitting the deduction of monies 
from their pay. Relevant portions of that form provide as follows: 


1. The custodians voted at the meeting held on Thursday, November 25, 1976, for the 
continuation of a social committee and to initiate a social fund. 


2. The custodians agreed to the following deductions from salary effective January 1, 
1977, for those custodians concerned: 


(a) $5.00 initial contribution by all custodians. 
(b) $2.00 per month. 
4. AUTHORIZATION BY EMPLOYEE 


| Sarena ar authorize the Payroll Department to make the deductions listed in Para- 
graph 2(a) (b) above from my salary ................cccsecceeee scene 


A Thus, while the motion and authorization form reproduced refer to a social club or 
committee or fund, the Association’s constitution refers to what appear to be the same monies as 
fees to be paid by all Association members. 


18: The Association also filed a document outlining its financial position from June 27, 1990 
to March 24, 1993. This document clarifies a number of issues. First of all the Association’s liquid 
assets appear to have approached but never exceeded $4,000.00 (although there is also reference to 
a $1,500.00 investment certificate purchased in November of 1990). There is no doubt that the 
Association’s primary source of revenue is the custodians’ deductions outlined above. With respect 
to expenditures, there are a number which have been made which could best be characterized as 
purely “‘social” (e.g. flowers for bereavement and the like), and others which might in part be simi- 
larly classified (e.g. for periodic Association functions). There are other significant expenditures, 
however, which either cannot be so classified or which have a distinct collective bargaining aspect 
to them (e.g. general office maintenance expenses, contributions to an EAP program). Most sig- 
nificant in this latter category are the regularly recurring expenses associated with the activities of 
the committee involved in negotiations with the employer. 


14. Correspondence between the Association and the employer indicates that the over- 
whelming majority of employees covered by the terms of the relevant collective agreement are fees 
paying members of the Association. While the most recent of such correspondence dates to 1990, 
there was no suggestion that state of affairs has changed significantly (indeed, the relatively con- 
stant levels of monies collected by the Association, as indicated in its recent financial records, con- 
firm this). 


LSe Despite the parties’ articulation in the very first paragraph of their Agreed Statement of 
Facts, it is not the function of the Board to “grant” or ‘‘withhold” trade union status under the 
Act. As the Board observed in Ontario Hydro, [1989] OLRB Rep. Feb. 185 at paragraph 37: 
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... It is clearly not the Board’s function to “confer” or “withhold” “‘the status of a trade union, 
as the language of older Board decisions suggests. An entity or group of persons either is or is 
not a trade union, depending on whether the statutory definition is satisfied. The Board’s func- 
tion is to make a finding of fact. 


16. The statutory definition of ‘‘trade union” found in section 1(1) of the Act is as follows: 


“trade union” means an organization of employees formed for purposes that include the regula- 
tion of relations between employees and employers and includes a provincial, national, or inter- 
national trade union, a certified council of trade unions and a designated or certified employee 
bargaining agency. 


ies The most typical context in which the Board is called upon to determine whether an 
organization is a trade union is in certification applications where the applicant is a newly formed 
organization claiming to be a trade union. In cases such as those the Board has developed what has 
been referred to as the “five steps” it considers sufficient to bring a trade union into existence. 
These have been set out in Local 199 U.A.W. Building Corporation, [1977] OLRB Rep. July 472 
at paragraph 10: 


(1) A constitution should be drafted setting out, among other things, the purpose of the 
organization (which must include the regulation of labour relations) and the proce- 
dure for electing officers and calling meetings; 


(2) the constitution should be placed before a meeting of employees for approval; 
(3) the employees attending such meeting should be admitted to membership; 
(4) the constitution should be adopted or ratified by the vote of said members; 


(5) officers should be elected pursuant to the constitution. 


18. While these “‘five steps” have always been viewed as sufficient proof of the existence of 
a trade union, they are not the exclusive means of establishing trade union status. Substantial com- 
pliance with the “five steps” may well suffice (see for example Service Employees International 
Union, [1991] OLRB Rep. Feb. 267 and the cases cited therein at paragraph 14). In that respect 
while the employer argued there was little or no evidence of membership in the Association before 
the Board in the present case, I am satisfied and have already adverted to the fact that the evi- 
dence, taken as a whole, readily discloses that the vast majority of employees covered by the col- 
lective agreement are members of the Association (since this is not an application for certification, 
it is not necessary for me to assess the level of membership support for the purposes of section 8 or 
to apply the provisions of section 8(5) to the evidence of membership before me). More significant 
for the purposes of the present case is the fact that compliance with the ‘‘five steps” is not the only 
way to establish the existence of a trade union. As the Board observed in Center Tool & Mold 
Company Limited, [1985] OLRB Rep. May 633 at paragraph 16: 


... In determining whether an entity or group of persons constitutes a trade union, the Board is 
obliged not to impose requirements unsupported by the language of section 1(1)(p) [now section 
1(1)] in the context of the Labour Relations Act: re CSAO National (Inc.) and Oakville Trafal- 
gar Memorial Hospital Association, [1972] 2 O.R. 498 (Ont. C.A.); and see, Board of Education 
for the City of York, [1984] OLRB Rep. Sept. 1279 at paragraphs 38 to 61. The definition 
requires that there be an organization. The precise nature of that organization is not defined, 
but certain necessary characteristics can be inferred from the modifying phrase of employees 
and from the nature of the rights, obligations and duties conferred and imposed on the trade 
unions by the Labour Relations Act. 


12. As already indicated the application of the “five steps’? normally occurs in relation to 
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newly formed organizations. This case does not fall within that category. The Association and the 
employer have been involved in negotiating agreements since 1970. The Association appears to 
have been in existence for almost 25 years; its constitutional documents date to at least 1977. The 
Steps originally taken to bring an organization into existence will not be the subject of the same 
critical focus when the organization has been in existence for a considerable period of time (see 
Ontario Hydro, cited above and the cases cited therein at paragraph 44). Obviously, in the case of 
a newly formed organization with no “‘track record” compliance with the five steps may be more 
significant than in the case of a well-established organization which has readily demonstrated its 
trade union character by its conduct. 


20. Having regard to all the evidence before me and, in particular, to the Association’s 
Constitution and Bylaws (which include provisions for the election of officers, the holding of regu- 
lar meetings, and the collection of fees from members, and which also indicate a collective bargain- 
ing purpose); the long history of collective bargaining between the Association and the employer 
resulting in a series of collective agreements; the collection from Association members of monies 
used for, among other things, collective bargaining purposes; the significant number of bargaining 
unit employees who appear to be Association members; and the role which so strongly resembles 
that of an exclusive bargaining agent played by the Association, I am satisfied that the Association 
is a trade union within the meaning of the Act. 


Caw, I would note that in arriving at this conclusion I have rejected a number of the argu- 
ments advanced by the employer and the Association who both resisted this conclusion. I did not 
find the evidence regarding overtures and inquiries made by the Association in relation to having 
another trade union possibly represent Association members to be particularly helpful. While 
some of these activities may well have taken place during or after a relevant open period, there was 
no evidence to suggest that the discussions ever advanced far enough to determine whether the 
objective would have been pursued by way of merger or amalgamation or by way of a certification 
application (displacement or otherwise). In short, I simply did not find this evidence to be particu- 
larly supportive of any particular inference the parties suggested should be drawn. 


Ze Similarly, neither was I convinced by the assertion that because the collective agree- 
ment does not contain a no strike/lock-out clause that I should infer that the Association is not a 
trade union. The Legislature has anticipated precisely such a gap in a collective agreement in sec- 
tion 43 of the Act which deems every collective agreement to provide a no strike/lock-out provi- 
sion. 


23. Finally, a similar argument was advanced in relation to the fact that the grievance and 
arbitration provisions (reproduced in paragraph 4(14) above) of the collective agreement are some- 
what unusual in that they contemplate arbitration pursuant to the Arbitration Act, while the 
Labour Relations Act, in section 45(12) specifically provides that the Arbitrations Act does not 
apply to arbitrations under collective agreements. I was asked to infer that a reference to legisla- 
tion specifically excluded by the governing legislation is consistent with the conclusion that the 
Association is not a trade union. Again, I do not find this argument to be persuasive. To the extent 
that the arbitration provisions contained in the collective agreement do not meet the requirements 
of section 45(1) of the Act (and I specifically make no finding in that regard), section 45(2) con- 
tains an arbitration provision which would be deemed to be included in the collective agreement. 
The reference in the collective agreement to the Arbitration Act was relied on to assert that the 
parties, by incorporating that legislation, did not intend to be bound by the Labour Relations Act 
and, equally, did not intend that the Association be a trade union within that Act. Mr. Joyce was 
quite candid, however, in his evidence that he had no understanding of the collective agreement 
arbitration provision (Article 11.03) and gave no evidence to support the argument about the par- 
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ties’ intention in incorporating provisions of the Arbitration Act. Neither did we hear any other 
direct evidence about the parties’ intentions at the time they first agreed to those provisions. The 
Association has all the necessary hallmarks to identify itself as a union. It has conducted activities 
over a protracted period of time consistent with those of a trade union. I am satisfied that it is a 
trade union within the meaning of section 1(1) of the Act. Neither am I satisfied that, in the cir- 
cumstances of this case, a lack of intention to be bound by the terms of the Act (even assuming 
such a lack of intention had been proved before me) is or should be an effective method of avoid- 
ing its application. 


24. Having determined that the Association is a trade union within the meaning of the Act, 
I turn now to a consideration of whether it breached its statutory obligation under section 69 which 
provides: 


69. A trade union or council of trade unions, so long as it continues to be entitled to represent 
employees in a bargaining unit, shall not act in a manner that is arbitrary, discriminatory or in 
bad faith in the representation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade unions, as the case may be. 


25. The essential facts are set out in the agreed statement reproduced above. Once again, 
however, those facts were augmented by further oral and documentary evidence. In view of a sig- 
nificant concession by the applicant and the conclusion at which I have arrived it is unnecessary for 
me to review the facts in elaborate detail. There are, however, a few matters which merit exposi- 
tion. Much was made of questions regarding whether and, if so, when and how the Association 
became involved in assisting Ms. Forbes during the course of her various grievances and, in partic- 
ular, her discharge grievance. There is no doubt that she had the assistance of Bill Annand through 
most, if not all, of the relevant stages. Mr. Annand is a former chair of the Association who 
resigned his position some seven months prior to the commencement of the events giving rise to 
this application. Early on in those events Ms. Forbes sought and obtained his assistance. His par- 
ticipation was the subject of a discussion between Ms. Forbes and Mr. Joyce. Part of the rationale 
for seeking his involvement included the view that he would be more able to assist given the Asso- 
ciation’s (and presumably Mr. Joyce’s) lack of experience regarding the handling of grievances. In 
any event, Mr. Joyce explicitly told Ms. Forbes that he had no difficulty with Mr. Annand assisting 
her throughout the grievance process. It may well be that Mr. Annand had no explicit authority to 
act on behalf of the Association in this matter. It may, however, be equally true that, in the cir- 
cumstances, Ms. Forbes viewed his involvement as, effectively, that of the Association. The appli- 
cant has conceded, however, that she had and has no difficulty with the treatment afforded to her 
by the Association up until its November 27, 1993 response to her counsel’s request (referred to in 
paragraphs 34 and 35 respectively of the agreed facts). Given that concession, I find it unnecessary 
to finally resolve any conflicts regarding the Association’s involvement prior to that response. 


26. It is perhaps useful to examine in some detail what the respective positions of Ms. 
Forbes and the Association were at the time of this last request and refusal. Ms. Forbes acknowl- 
edged that she had no real expectation that the Association, given its finances and history, would 
pay the cost of any fees associated with her representation at an arbitration of her discharge. She 
had consequently made arrangements to have those fees covered by the Ontario Legal Aid Plan. 
When that had been accomplished, counsel retained for that purpose inquired whether the Associ- 
ation would cover its share of the arbitrator’s cost, which was estimated at $3,000.00. Mr. Joyce 
responded, in writing, and cited the Association’s lack of funds as the factor leading to the Associ- 
ation’s denial of that request. Four months later Ms. Forbes (through counsel) advised the Associ- 
ation that further arrangements had now been made with the Ontario Legal Aid Plan to cover the 
arbitrator’s costs up to a maximum of $4,000.00 and requested that the Association move the mat- 
ter forward to arbitration. With the possible exception of arbitration fees which might exceed 
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$4,000.00, it does not appear that the applicant was making any financial demand whatsoever on 
the Association. All she appears to have been requesting was that the Association advance her 
grievance to arbitration. It is helpful to once again set out (at least the operative portion of) the 
Association’s response to that request: 


Again, we wish to advise that no steps will be taken to proceed this matter forward. After a 
meeting with our committee, we have been legally advised that according to our collective 
agreement, there is nothing to say that we must proceed with this any further. 


Pal Mr. Joyce explained the reference to legal advice in the Association’s response. Some- 
time after receiving Ms. Forbes’ request, Mr. Joyce went to discuss the matter with Vincent Mona- 
ghan, the employer’s Superintendent of Operations. At that meeting Mr. Monaghan telephoned 
the employer’s counsel (a member of the same firm as counsel who represented the employer at 
these proceedings) and the three of them discussed whether or not the Association was obliged to 
refer Ms. Forbes’ grievance. On the basis of that conversation, Mr. Joyce concluded that there was 
no such obligation. Unfortunately, Mr. Joyce’s evidence made it clear that while portions of the 
grievance arbitration provisions of the collective agreement were read to counsel at that time, the 
letter from the applicant was not. Neither was it suggested that the merits of Ms. Forbes’ case were 
discussed in any fashion whatsoever. Thus, while some collective agreement provisions were con- 
sidered, it is clear that the employer counsel was not made specifically aware of the precise nature 
of Ms. Forbes’ request or the fact that no financial support was being sought from the Association. 


20% Mr. Joyce was frankly unable to offer any cogent explanation for why the Association 
declined Ms. Forbes’ request which was, effectively, little more than a request that the Association 
merely lend its name, not its limited financial resources, to Ms. Forbes’ efforts to have her griev- 
ance arbitrated. 


29) During the course of these proceedings the Association and the employer argued that, 
given the wording of the collective agreement, Ms. Forbes would have been able, on her own and 
without the necessity of the Association’s consent, to advance her case to arbitration. But while 
that view was advanced tenaciously by counsel at the hearing, it is not at all apparent to me that 
understanding was shared or understood by Mr. Joyce or the Association at the time the events 
took place. Indeed, as adverted to earlier, Mr. Joyce candidly acknowledged that he had little 
understanding of the arbitration scheme contemplated by the agreement. Furthermore, even 
assuming the Association shared the view expressed by its counsel at the hearing that Ms. Forbes 
could have advanced her grievance to arbitration on her own, I am not persuaded, despite some 
Suggestions to the contrary, that view was effectively communicated to Ms. Forbes. It is certainly 
not made explicit in Mr. Joyce’s written response reproduced above. Indeed, it is that lack of 
understanding or communication which lends this case a certain tragic quality. Had that position 
been effectively communicated to Ms. Forbes it is hard, given the position she took and is continu- 
ing to take, to see how there would have been any necessity for the filing of the instant complaint. 


30. It is not my function to interpret the provisions of the collective agreement. However, 
even assuming that the Association and employer’s view with respect to individual carriage rights is 
correct, I have still not been provided with any explanation of the Association’s refusal to advance 
Ms. Forbes’ case to arbitration, particularly given that I am not persuaded that she was ever explic- 
itly advised that access to arbitration did not depend on the Association. 


Gi Quite apart from the specific concerns around the Association’s response to Ms. Forbes’ 
request, there is a much more fundamental shortcoming in the Association’s conduct in this mat- 
ter. It is abundantly clear that the Association has simply never turned its mind to the merits of 
Ms. Forbes’ case. And while the context in which these events have unfolded, including the Asso- 
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ciation’s mistaken view of its legal obligations, may serve to explain this shortcoming, it does not 
relieve the Association of its statutory obligations. I am satisfied that the Association has breached 
its obligations under section 69 of the Act. 


om Counsel for the applicant argued that the Association ought to be directed to advance 
Ms. Forbes’ case to arbitration and to pay all the attendant expenses. I am not persuaded that is an 
appropriate remedy in this case, given the applicant’s position already outlined. The most appro- 
priate remedy in this case is and I hereby direct the Association to consider the merits of Ms. 
Forbes’ case, to conduct any investigation it feels is appropriate in the circumstances and to advise 
the applicant in writing no later than February 14, 1994 of what it intends to do and the reasons for 
its decision. I cannot presume to direct what the results of this inquiry will be, that is for the appli- 
cant to decide and so long as it henceforward conducts itself in accordance with its obligations 
under the Act, its decision is its own to make. Without proposing to suggest an exhaustive cata- 
logue of possible results, the Association may, after conducting the relevant inquiry, determine 
that it will advance and fund Ms. Forbes’ arbitration case, or it may decide that the case should 
only be advanced at the complete or partial expense of the applicant, or it may decide that the 
merits of Ms. Forbes’ case (about which I heard very little) are so lacking in substance that it ought 
not to be advanced to arbitration under any circumstances. Again, so long as it reaches its conclu- 
sion after honestly turning its mind to Ms. Forbes’ case and acting in a fashion free of arbitrariness, 
discrimination or bad faith the decision as to what it will or will not do is the Association’s to 
make. 


33. The employer submitted that it ought not to be pre judiced by any order of the Board in 
this case and that it should continue to have any defences previously available to it. I am prepared 
to accept that position to the following extent. First, in the event that an arbitration hearing 
results, there may be some issue as to the meaning of the collective agreement arbitration provi- 
sions and the existence and consequences of any possible conflict between the Arbitration Act and 
the Labour Relations Act. Although I have determined, as the parties required me to do, that the 
Association is a trade union within the meaning of the latter Act, I have not otherwise made any 
determinations with respect to this issue. Second, for various reasons many of which are obvious 
from this case, there will be a period of at least two years between Ms. Forbes’ discharge and any 
arbitration hearing which may take place in respect of that discharge. I do not propose, as the 
Board often does, to effectively preclude the employer from arguing delay at any arbitration hear- 
ing which may result. In the circumstances, however, I do not think it would be appropriate for the 
employer to be permitted to rely on any delay which took place subsequent to the Association's 
response on November 27, 1992 to Ms. Forbes’ solicitor’s November 19, 1992 letter to the Associa- 
tion. Thus, to the extent that the employer may wish to raise any issue of delay at any arbitration 
hearing into Ms. Forbes’ discharge, it shall only do so if and to the extent that argument was avail- 
able to it as of November 27, 1992. As a corollary, to the extent that any arbitration hearing results 
in any financial liability for the employer, I will remain seized as to whether such liability should be 
shifted to or otherwise shared by the Association. 


oD 


1296 [1993] OLRB REP. DECEMBER 


1335-93-M Bryan Forde, Applicant v. National Association of Broadcast Employ- 
ees & Technicians Local 700, Responding Party 


Duty of Fair Referral - Duty of Fair Representation - Interim Relief - Remedies - Unfair 
Labour Practice - Applicant working as lighting technician in film and television production - Appli- 
cant alleging that his union violating Act in various ways in denying him work opportunities and 
requesting interim order directing union to issue permits on request of employers authorizing appli- 
cant’s hiring pending disposition of unfair labour practice complaint - Board finding that potential 
harm to applicant of not granting order primarily financial and that balance of harm weighing in 
favour of union - Application dismissed 


BEFORE: Janice Johnston, Vice-Chair, and Board Members J. A. Rundle and E. G. Theobald. 


APPEARANCES: Bryan Forde, the applicant and John M. Rattray for the applicant; Jan Roland 
and Linda Gardon for the responding party. 


DECISION OF THE BOARD; December 6, 1993 


lie This is an application for an interim order pursuant to section 92.1 of the Labour Rela- 
tions Act (the ‘“‘Act’”’). By decision dated July 26, 1993, the application was dismissed. These are 
our reasons for doing so. 


oe Section 92.1 of the Act reads as follows: 


92.1-(1) On application in a pending or intended proceeding, the Board may grant such interim 
orders, including interim relief, as it considers appropriate on such terms as the Board considers 
appropriate. 


ey This application for interim relief relates to Board File No. 1184-93-U (the ‘‘main pro- 
ceeding”) an application pursuant to section 91 of the Act in which the applicant, Bryan Forde, 
alleges that the responding party, the National Association of Broadcast Employees & Technicians 
Local 700 (the “union” or “‘Local 700’’), has violated sections 47, 69 and 71 of the Act. In addition, 
the applicant sought, and the Board granted, leave to amend the application to add section 70 of 
the Act. 


4, In accordance with the Board’s Rules of Procedure both parties filed with the Board 
written declarations signed by persons with first hand knowledge, which detailed all of the facts 
upon which each party relied. The applicant filed fourteen declarations and the union filed six dec- 
larations. In an application for interim relief the Board, to enable it to proceed in an expeditious 
fashion, relies heavily upon these written declarations and the written submissions which accom- 
pany the declarations. In addition, the parties were provided with an opportunity to make submis- 
sions at a hearing held for this purpose. For the most part, the facts are not in dispute. 


2: NABET Local 700 is a charter local union within the National Union of NABET. Local 
700 has approximately 550 members. Its members work in many and diverse skilled and semi- 
skilled job categories for employers engaged in independent film and television production. Local 
700 also supplies free-lance members for hire to broadcast facilities, especially CFTO and TV 
Ontario, and to other producers of video and non-broadcast production. Local 700 members may 
be employed for as little as half a day or for several months on a film production or TV series pro- 
duction cycle. Such production cycles may last as long as thirty-five weeks, or occasionally longer. 
Independent film and TV production in and about the Municipality of Metropolitan Toronto is car- 
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ried out by employers who may have collective agreements with either NABET, IATSE or ACFC, 
or who may carry out a film or TV production series on a non-union basis. As is common in the 
industry, Local 700 signs a new collective agreement for each film or TV production cycle. Film 
and TV cycle runs several weeks to as long as thirty-five weeks or occasionally longer. 


6. Bryan Forde was a member in good standing of Local 700 from 1981 to March, 1992. 
He is a Chief Lighting Technician or ‘“‘Gaffer”. Between 1984 and 1986 Forde sat on the Executive 
Board of Local 700 as the Film Representative. He was President of Local 700 from April 11, 1991 
to November 8, 1991. It is not necessary for the purposes of this decision to set out the details of 
Forde’s term as President. Suffice it to say, he was unable to work with the Executive Board and in 
particular Linda Gardon, the Secretary- Treasurer. The relationship had so deteriorated that in 
November, 1991 the Executive Board requested and received Forde’s resignation as President. 


ae In February, 1992 the union sent out the following notice to all its members: 


EXPLANATION OF ENCLOSED DUES NOTICE AND RECEIPT 





PLEASE READ this before calling the office with questions answered here. 


DUES RECEIPT - You have been receipted for total dues/permit fees paid in 1990 calendar 
year, January 1 - December 31. This total DOES NOT include application fee, initiation fee, 
fines, inactive fee or reclassification fee, as it is a receipt for tax deductable [sic] dues payments 
only, as specified by law. 


DUES DEDUCTIONS/STATEMENT - At point of preparation, dues checkoff information from 
our signatory companies was not fully available for 1991. Therefore, you may find that your 
notice is not complete in this regard. 


WINTER DUES BLUES? - Matters of financial difficulty should be addressed in writing to the 
Executive Board. You will not be considered for payment extensions if you do not raise the mat- 
ter. 


MEMBERSHIP CARDS/STICKERS - If you are in good standing, you should have a member- 
ship card and quarterly stickers including Ist 1/4 1991 (enclosed in this mailing). If this is not the 
case, please contact the office. Upon payment of the appropriate quarter’s dues, you will be sent 
your quarterly sticker(s) to affix to your membership card. You may be required to display your 
card in the workplace, at a membership meeting, etc. , so carry it with you at these times. 


DUES CRACKDOWN - In accordance with the Constitution and Local By-laws dues are pay- 
able quarterly in advance of each calendar quarter, and it is your responsibility to pay. Members 
in bad standing working in a signatory shop may find dues deducted at source. If this is the case, 
and you don’t rectify the matter with the Local, you may find yourself finished the production 
before it wraps. 


DUES CREDITS - Dues checkoffs are credited to your dues account from the date of your initi- 
ation in the Local, except in cases of serious bad standing. 


DUES vs. BENEFITS - Your good standing in the Local is an integral part of your involvement 
in the NABET 700 Benefits Fund. Don’t be surprised if a claim is rejected because you’re not in 
good dues standing with the Local. 


Forde indicated that he did not get this notice. However, his wife did receive a notice. Therefore, 
as they live together, Forde was aware of the union’s position. At this point in time, Forde was in 
arrears in his dues for nine months of 1991 and three months of 1992. 


8. The payment of dues and the repercussions for non-payment are set out in the union’s 
constitution and By-laws. Section 15.1 of the constitution provides as follows: 
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15.1 Suspension and Expulsion 


(a) 


(b) 


(c) 


Any member who shall be in arrears in the payment of initiation fee, regular dues, 
assessments of fines, either to the National or Local Union, for a period of three (3) 
months, shall be automatically suspended from membership in the National and any 
Local Union. 


Suspended members shall not be deemed members in good standing and shall not be 
eligible to attend meetings, to hold office or to be candidates for office. 


Any member who shall be in arrears in the payment of initiation fee, regular dues, 
assessments or fines to either the National or a Local Union for a period of six (6) 
months shall be automatically expelled from the Union and shall not be readmitted 
except upon payment of a new initiation fee and any unpaid dues, assessments or 
fines. 


The By-Laws of Local 700 provide: 


7.8 


We. 


7.10 


2 Local 700 entertains requests for late payment of dues from its members on a case by 
case basis. Several examples of requests from members for a grace period were provided. Near the 
end of February, 1992, Forde contacted the union and requested that he be sent a dues notice. 
After not receiving one, Forde again telephoned the union and was advised over the telephone 
how much he owed. It appears that he never requested an extension in time to pay his dues either 
verbally or in writing. On March 18, 1992 his wife delivered a cheque to the union for $748.00, 


Dues, Fees, Fines and Assessments shall be due in the correct amount on the first day 
of each fiscal quarter and delinquent if not paid in full within fifteen (15) days there- 
after. 


A member who shall become delinquent under the terms of Section 7.8 above and 
who shall remain in arrears for a period of three (3) months shall, on midnight of the 
thirtieth day of the succeeding fiscal quarter, be automatically suspended from mem- 
bership in NABET and the Local thereby forfeiting, during the period of suspension, 
all rights and privileges of membership in the Union, including the right of work 
through the Local. 


A member who shall become delinquent under the terms of Section 7.9 above and 
who shall remain in arrears for a period of six (6) months shall, on midnight of the 
thirtieth day of the succeeding fiscal quarter, be automatically expelled from member- 
ship in NABET and the Local. 


A member who shall have been expelled from NABET shall not be eligible to again 
become a member unless he applies for membership under the provisions of the Con- 
stitution, Article 2, and Local By-Laws, Article 2. Each such applicant shall remit 
with his application such fees provided for in these By-Laws, as the initiation fee for 
new members plus any amounts of other fees, dues, assessments, fines and/or penal- 
ties determined by the Constitution and Local By-Laws prior to such re-application. 
Such penalties may include, but need not be limited to, six (6) months back dues 
based on the Minimum Wage Scale daily rate in the category held at time of expulsion 
prior to re-application, plus any other monetary obligations that may have accrued to 
NABET and the Local during the period selected. 


which was more than he owed. 


10. On March 9, 1992, Daniel Latour, a member of Local 700, brought charges against 


Forde. The union’s constitution deals with this situation and provides as follows: 
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ARTICLE 10 
DISCIPLINE 
10.1. Grounds 


Any member who shall violate any provision of the Constitution or By-laws of the National 
Union or the By-laws of the Local Union with which he or she is affiliated, or who shall be 
guilty of conduct detrimental to the advancement of the purposes of the Union, or reflecting dis- 
credit upon it, shall be subject to discipline as set forth herein. 


10.2. Fair Trail 


Any member in good standing charged with a violation or with conduct of character described in 
the preceding section, shall be entitled to a full and fair trial, whereby his or her guilt or inno- 
cence of the charge may be determined. A member not in good standing shall not be entitled to 
stand trial. Such member may be punished summarily by the Local Executive Board or the 
National Executive Council (NEC). On appeal, any such punishment by the Local Executive 
Board shall be subject to review and modification by the National Executive Council (NEC). 


10.3 (a) Charges 


All charges of the character described in Section 10.1 hereof shall be in writing, in affidavit 
form, subscribed and sworn to by the person(s) making the charges, who shall be an active 
member(s) in good standing of the Union. Such charge shall contain the name(s) of the accused, 
the offense(s) charged, the particulars with respect to the conduct or violation complained of, 
the Section(s) of the Constitution or By-laws involved and the names of all witnesses to the 
offense charged who are then known to the accuser. The charges shall be filed with the Local 
Secretary/Secretary-Treasurer (or his or her designee) of the accused member’s Local. If the 
Local Secretary/Secretary- Treasurer is the accused, the accuser, or a witness, then all future 
references to Local Secretary/Secretary-Treasurer in this Article should read as ‘“‘Local Presi- 
dent or his or her designee”. The accuser shall promptly send a copy of the charges to the 
appropriate Regional Vice-President and the Regional Vice-President shall immediately advise 
the accused that action may be undertaken. If the Regional Vice-President is the accused, the 
accuser, or a witness, then all future reference to the Regional Vice-President in this article 
should be read as “National President or his or her designee”. 


| The union’s Executive Board met on March 16, 1992, and concluded that Forde was not 
a member in good standing as he had not paid his outstanding dues. The relevant portion of the 
constitution reads as follows: 


23. Article 2 of the Constitution provides, inter alia, as follows: 
2.3(b) Good Standing 
A member is in good standing when he or she: 


1. has paid his or her initiation fee or is in the process of such payment in accordance 
with the Local By-Laws; and 


2. _ has paid all financial obligations owed to either the National Union or Local Union or 
is not delinquent more than thirty (30) days in the payment of such obligations, and 


3. has not been deprived of good standing (including by suspension and/or expulsion) as 
a result of a trail conducted in accordance with Article 10. 


Loss of good standing occurs when a member fails to fulfil any of the above conditions or as a 
result of a trial conducted in accordance with Article 10, and good standing shall be reacquired 
upon fulfillment of the obligation or the completion of the penalty assessed as a result of the 
trial. 
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At this same meeting, the union decided to summarily punish Forde as he was not a member in 
good standing. The minutes from the Executive Board Meeting provide as follows with regard to 
this issue: 


Whereas Bryan Forde has been charged in his role both as President and as a member of 
NABET Local 700, under Article 10 of the NABET Constitution with respect to violation of 
Articles of the NABET Constitution, By-Laws of NABET Local 700 as well as conduct detri- 
mental to the advancement of the purposes of the Union and reflecting discredit upon it, and 


Whereas he has been further charged under Article 10.17 of the NABET Local 700 with respect 
to violations of provisions of the Constitution, violations of by-laws of the Local Union and with 
conduct detrimental to the advancement of the purposes of NABET and the Local Union, or to 
his fellow members, or to reflect discredit upon either, and 


Whereas Brother Mendelson, President of the Local, is duly in receipt of the charges which are 
in the form described in Article 10.3(a) of the NABET Constitution, and 


Whereas Brother Forde continues to be in dues arrears with his Local Union, and 
Whereas Article 10.18 of the NABET Local 700 By-laws and Article 10.2 of the NABET Con- 
stitution make it clear that he is not entitled to stand trial and that this Local Executive Board 


may deal with him summarily, 


Be it resolved that Bryan Forde be expelled from NABET AFC Local 700 effective immedi- 
ately. 


Be it further resolved that before any subsequent application for membership on Local 700 
made by him or on his behalf may be considered by any present or future NABET Local 700 
Executive Board, he must first pay all back dues owing - up to and including the first quarter of 
1992, plus a fine of five thousand dollars in addition to any usual application fees. 


Be it further resolved that the back dues and fine must be paid before he may work as a permit- 
tee of NABET Local 700. 


VOTE ON THE MOTION: Unanimously in favour of the motion. 


As a result, Forde was expelled from Local 700 and fined $5,000.00. He could not apply for re-ad- 
mission into the union until he paid this fine and his outstanding dues. 


IZ By letter dated March 17, 1992 Forde was informed of his expulsion and the conditions 
under which he could re-apply for membership. By letter dated March 24, 1992, Forde appealed 
the Local’s decision to the National Executive Council and informed the Local he was doing so. 


15: On March 31, 1992 the cheque delivered to Local 700 by his wife on March 18, 1992 was 
returned to him with the following covering letter: 


March 31, 1992 
Bryan Forde 

217 Fulton Ave. 
Toronto, Ontario 
M4K 1Y4 

By Courier 

Dear Bryan Forde, 


Enclosed please find the cheque which was recently delivered to the office on your behalf. 


[1993] OLRB REP. DECEMBER 1301 


Should you wish to reapply for membership, your membership application should be accompa- 
nied by a cheque in the amount of $5,648.40 for back dues, fine and application fee. 


Sincerely, 


“Fred Mendelson” 
President 
For the Executive Board 


This letter did not provide an explanation as to why the cheque had been accepted in the first 
place. 


14. Before setting out the next chronological event which occurred, it is necessary to review 
the system utilized by Local 700 to refer its members to available work. Members of NABET 
Local 700 are given preference for employment on all jobs for which Local 700 is the collective bar- 
gaining agent. Work is dispatched from the hiring hall to members in good standing in the appro- 
priate job classification, first by employer request and then on an equal and fair rotation basis. 
Work is dispatched to non-members on a temporary permit basis only when a qualified member is 
not available. The posted hiring hall rules of Local 700 provide as follows: 


NABET-AFC LOCAL 700 represents videotape and film technicians free-lancing in the com- 
munications industry. 


So that we may service our contractucal [sic] staffing commitments, a hiring hall has been estab- 
lished. Following are the rules of the hiring hall. 


Members are required to give preference of employment to signators to the union agreement, 
even if this means refusing or cancelling non-union work when deemed necessary by the union. 


Work is dispatched from the hiring hall to members in good standing in the appropriate job clas- 
sification, first by employer/client request and then on an equal and fair rotation basis. There is 
no seniority of rotations. Members classified as first category in the job craft are rotated as per 
availability, before members with a duly authorized second specialty job craft. Work is dis- 
patched to non-members on a temporary (daily, unless otherwise stated) permit basis only when 
a qualified member is not available. 


Members who refuse or book off a work call shall not have rotation status moved to the back of 
the file. 


A member who has had a work call cancelled shall have his rotation status moved to the front of 
the file. 


Members are obligated to report non-available days to the office. Failure to do so may result in 
rotation status being moved to the back of the file. This rule also serves the obvious function of 
facilitating speedy crewing by allowing the office to know precisely who is potentially available. 


1S: Concerns with regard to the issuance of permits to non-union members, are important 
and sensitive issues for Local 700. Local 700 feels that it is important that it police the use of non- 
members. Occasionally employers hire non-members without seeking permits, and occasionally 
NABET 700 members, as heads of departments, hire non-members without permits. However, 
permit requests generally break down into two categories, daily or very short term permits of a 
week or less, and long term permits for the length of the film or TV cycle which could last from 
several weeks to as long as thirty-five weeks. A daily or short term permit is granted on short 
notice once it is determined that no qualified NABET member is immediately available. Long 
term permit requests are dealt with by or in consultation with the Local Executive Board, based on 
the availability of members. 
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16. In early April, 1992 Forde was contacted by a prospective employer, Malcolm Cross, 
who asked if he was available for a project, a pilot film called “Gangsters”. Forde told him he was 
available for work. However, Cross contacted Forde a short while later and indicated that the 
union would not issue a permit for Forde. Forde was surprised by this as he felt the union generally 
provided producers with considerable leeway when they requested a permit. 


ie Near the end of May, 1992 Forde was not employed by the producer of a TV series 
called ““E.N.G.” It appears that although Forde had been utilized for previous production cycles, 
for a variety of reasons, he was not offered employment on this occasion. 


18. In the beginning of June, 1992 Malcolm Cross again contacted Forde and this time 
offered him employment on a TV series called “Secret Service’. The union again refused to issue a 
permit for Forde. Linda Gardon informed the producer, John Hackett, that the union’s Executive 
Board had passed a motion on March 16, 1992 that a permit would not be issued to Forde until he 
had paid his past dues and the $5,000.00 fine. As no payments had been made by Forde, Gardon 
told Hackett that the Executive Board would not provide Forde with a permit. 


19. At this point, Hackett had not yet signed a collective agreement with Local 700 for the 
series. He refused to do so until the union allowed Forde to work on the show. Therefore, to 
obtain a collective agreement, Local 700 agreed to allow Forde to work on the series. The Secret 
Service production cycle lasted until February, 1993. 


20. In June, 1992 Forde was reinstated to membership by the National Executive Council of 
NABET but then expelled again by Local 700 who refused to accept the National’s decision. Cor- 
respondence was then exchanged between Forde and representatives of the National Union who 
refused to interfere again. By April, 1993, Forde had retained counsel and a letter was written to 
the National setting out the chronology of events and requesting an appeal hearing. This request 
was denied. In June, 1993 Forde’s counsel wrote to Local 700 requesting an opportunity to discuss 
and hopefully resolve the situation. No response was received to this letter, therefore the main 
application and an application for interim relief were filed on July 8, 1993. The application for 
interim relief was withdrawn as the parties were endeavouring to reach a solution to the situation. 
Although the parties were unable to resolve all of the outstanding issues, the fine imposed by 
Local 700 was reduced from $5,000.00 to $1,000.00. A subsequent application for interim relief 
was filed on July 20, 1993 and is the application currently before the Board. 


Ze In June, 1993 the services of Brian Forde were again sought by John Hackett. He was 
the producer of a TV series named “Top Cops” and he wanted to hire Forde to work on the series. 
In this situation, Hackett did not have the same bargaining power as he had had on the “Secret 
Service” production as a collective agreement was in existence between Top Cops and Local 700 
which contained a union security clause. As Local 700 had members available to perform the work 
they refused to issue a permit for Forde. Production on this series had commenced and was ongo- 
ing at the time of the hearing of this matter. 


ps By way of relief, Forde has requested: 


(i) an order directing the responding party to forthwith issue permits on the request of 
employers, authorizing the hiring of the Applicant pending the final disposition of the 
related pending application and; 


(ii) an order directing that the responding party cease and desist from further acts of 
intimidation, coercion and discrimination with respect to their dealings with the 
Applicant. 
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20: In support of his request for interim relief the applicant suggests that if the union con- 
tinues to prevent him from working, his reputation and his career in the industry will be ruined. He 
points out that as a result of the union’s actions he has suffered significant financial losses and has 
been prevented from practicing his craft. He suggests that this inability to practice his craft will 
severely impact on his professional development and interfere with the development of profes- 
sional working relationships with other crew members. The development of good working relation- 
ships is very important with regard to additional work opportunities that become available. 


24. In addition, it was suggested that if the union is allowed to continue on its current 
course of action, all union members will perceive that their individual freedom to engage in demo- 
cratic dissent within the union will be adversely affected. Union members may no longer feel able 
to express an opinion for fear of persecution. 


pie The union opposes the request for relief on an interim basis. The union suggests that if 
the Board were to interfere with the manner in which the union has dealt with the Top Cops pro- 
duction and order it to issue a permit for Forde, the Board would be interfering in the internal 
workings of the union; directing the union to contravene the applicable collective agreement and 
hiring hall rules; visiting the same harm claimed by Forde on the union members who would be dis- 
placed from the production; and seriously affecting the union’s ability to operate as a hiring hall. 


26. The Board received declarations from the union members currently employed on the 
Top Cops production. These declarations were to the effect that the individuals were aware of the 
dispute between Local 700 and Forde and that if Forde were to obtain a position on the production 
(presumably as a result of a Board order) they would willingly step aside. 


2d Counsel on behalf of the applicant argues that the union’s treatment of Forde violates 
the Labour Relations Act. Counsel argues that Forde was granted the position on Top Cops and 
then the union refused to allow him a permit. This action on the part of the union caused the 
employer to terminate Forde’s employment contrary to section 47(2) of the Act. 


28. The actions of the union in expelling Forde for non-payment of dues when he had 
attempted to and in fact had paid them, followed by his summary conviction and fine were taken 
arbitrarily, discriminatorily or in bad faith in counsel for the applicant’s opinion. These actions led 
to the union’s unfair treatment of him and its failure to issue a permit and allow him to work con- 
trary to sections 69 and 70 of the Labour Relations Act. In addition, counsel on behalf of the appli- 
cant argued that the union’s conduct was intended to intimidate and coerce Forde into submitting 
to the fine and taking steps to have his membership in the local reinstated. At the same time, the 
unreasonable level of fine and the refusal to proceed with the appeal Forde requested, constitute 
intimidation and coercion of Forde to not reinstate his membership in Local 700. Counsel submit- 
ted that the applicant has proven an arguable case for the relief requested and suggested that a bal- 
ancing of the harm involved to Forde and the union favoured the granting of the interim relief. In 
support of his arguments counsel referred the Board to: Morrison Meat Packers, [1993] OLRB 
Rep. Apr. 358; Reynolds-Lemmerz Industries, [1993] OLRB Rep. March 242; Great Lakes Forest 
Products Limited, [1981] OLRB Rep. Feb. 158; 1.T.E. Industries Limited, [1980] OLRB Rep. July 
1001; Re: Ontario Hydro Employees Union - CUPE Local 1000 and Walter Princesdomu, [1975] 
OLRB Rep. May 444. 


29: Counsel on behalf of the union argued that the request for interim relief should be dis- 
missed, as the applicant had not made out an arguable case for the relief requested. Counsel 
argued that the facts of this case did not bring it within sections 47, 69 or 71 of the Act and referred 
the Board to two cases, Keith MacLeod Sutherland, [1983] OLRB Rep. July 1219 and Saliva 
Colalillo, [1982] OLRB Rep. July 1066, in support of this. In counsel’s opinion the Board in Sylvia 
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Colalillo, supra makes it clear that the duty of fair representation in section 69 of the Act is con- 
cerned only with the representation by a trade union of an employee vis-a-vis his or her employer. 
There is no issue in the case before the Board with regard to the union’s representation of Forde 
vis-a-vis an employer. Similarly, counsel suggested that section 47(2) has no applicability as 
although the applicant wants to be employed on the Top Cops production, without a permit from 
the union he cannot be so employed. As he was not therefore an “‘employee”’ within the meaning 
of section 47(2), it cannot be alleged that the union required an employer to discharge him. Also, 
there can be no issue with regard to representation vis-a-vis Top Cops as he is not employed on 
that series. Counsel submitted that this application focuses on the internal relationship between 
Forde and his union and that it does not fall within the Board’s authority to regulate the manner in 
which the union conducts its internal affairs. With regard to section 71 of the Act counsel argued 
that the facts as alleged by the applicant do not indicate that the union has either threatened the 
applicant or engaged intimidatory or coercive action coupled with an expression or implied 
demand that the applicant refrain from exercising rights under the Act or from performing an obli- 
gation under the Act. 


30. Counsel on behalf of the union argued that the union had not violated section 70 of the 
Act in refusing to issue a permit to Forde for the Top Cops production. Counsel indicated that a 
permit was granted for the Secret Service production because if Local 700 had not agreed to permit 
Forde they may have lost the work completely to a competing union. If they wanted to obtain work 
for other members under the Secret Service contract, they had to accept the employer’s condition. 
However, the situation was very different with regard to the Top Cops production as a collective 
agreement was already in place. Qualified members in good standing were available to perform the 
work, therefore to issue a permit to Forde would result in a breach of the collective agreement and 
the hiring hall rules. Finally, counsel suggested that whether or not those union members working 
on the Top Cops production were willing to step aside was irrelevant. To condone them so doing 
would be encouraging or at the least tolerating a breach of the applicable collective agreement in a 
kind of conspiratorial way. 


oil. Counsel for the union took the position that the issues leading up to and the manner in 
which the applicant’s membership was cancelled are an internal union matter. The applicant was 
well aware that falling into substantial arrears in membership dues in the absence of a request for 
some time to pay, results in suspension or expulsion from the union. In addition, the union was 
within its rights to punish him summarily in accordance with Article 10 of the union’s constitution. 
The union’s actions constituted internal union matters and cannot be said to be arbitrary, discrimi- 
natory or in bad faith contrary to section 70 of the Act. Therefore, counsel concluded that the 
applicant has not made out an arguable case for relief under the sections of the Act relied upon. 


D2 In balancing the harm in this case, counsel on behalf of the union suggested that the 
Board should consider the dangers of directing the union to issue a permit to the applicant. Coun- 
sel reiterated that this would be an unreasonable interference in internal union functions and 
would result in harm to union members in good standing. The Board would be directing the union 
to contravene a collective agreement and its hiring hall rules. Counsel referred the Board to 
Morrison's Meat Packers, supra, as standing for the proposition that if the harm suffered by the 
applicant is primarily financial in nature, this would not constitute a basis for interim relief. Coun- 
sel argued that the applicant’s harm in this case was primarily financial and the Board should bal- 
ance this against the harm to the union’s ability to operate, and its ability to enforce the provisions 
of collective agreements and represent its members which will occur if the Board directs interim 
relief. 
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83: In Loeb Highland, [1993] OLRB Rep. Mar. 197 the Board adopted the following 
approach in determining whether or not an arguable case has been made out for the relief 
requested. 


26. With this in mind, we find it most appropriate to set out as one requirement in a test for 
interim relief that the main application must reflect an arguable case. By this we mean that if the 
applicant’s assertions can be established, there is at least an arguable breach of the Act, or an 
arguable case for a remedy within the parameters of some provision of the Act. While leaving 
room for some innovation by parties, such a test protects the integrity of the board’s processes 
by precluding interim relief where the main application is frivolous or vexatious. This provides 
the board with an element of security and some coherence between the main application and the 
interim relief power, but gives recognition to our other concerns described above. 


34, The applicant asserts that the facts of this case demonstrates that local 700 has breached 
sections 47, 69, 70 and 71 of the Act. This argument is somewhat tenuous particularly with regard 
to section 47, 69 and 71 of the Act. It is not at all clear to us that an arguable case has been made 
out for a breach of those sections. In addition, the applicant’s assertions that an arguable case for a 
breach of section 70 of the Act has been made out also gives us some concern. The incidents lead- 
ing up to the applicant’s expulsion could be characterized as internal union matters. However, the 
union’s actions leading up to the applicant’s expulsion and this expulsion did ultimately result in 
the union’s refusal to “‘permit” or refer him for certain work. In this respect, the facts are some- 
what similar to those in Michael A. Rankin, [1993] OLRB Rep. July 644 in which the Board looked 
to internal trade union processes in assessing whether subsequent conduct affecting an applicant in 
his or her employment context is the product of bad faith, discrimination or arbitrariness, contrary 
to section 70 of the Act. However, given the conclusions which follow, we are prepared to assume, 
without deciding, that an arguable case has been made out for the relief requested in the main 
application and turn now to a review and a balancing of the harm in this case. 


BS. In determining whether it is appropriate to grant a request for interim relief it is appro- 
priate to apply a test which balances the harm which may occur if an order is granted against the 
harm which may occur if the order is not granted. In this case, counsel for the applicant asserts that 
if interim relief is not granted the applicant will suffer financially and will suffer damage to his rep- 
utation and his ability to maintain his contacts in the industry. Dealing first with the argument that 
the applicant will suffer financially if interim relief is not ordered, the jurisprudence to date makes 
it clear that harm which is purely financial in nature will generally not justify an order for interim 
relief (see in this regard Morrison’s Meat Packers, supra, Price Club Canada Inc., [1993] OLRB 
Rep. July 635; and Blue Line Taxi Company Ltd., [1993] OLRB Rep. Aug. 793). If the loss is 
purely economic, it can be rectified by a monetary award in the main action. 


36. The applicant asserts that if the Board does not direct the union to issue him a permit 
for the Top Cops production, the loss of the opportunity to work would have a significant adverse 
effect on his professional working relationships in the industry. In dealing with this aspect of the 
harm, we are cognizant of the fact that the events giving rise to this complaint occurred in March, 
1992. In April, 1992, the applicant’s services were sought by Malcolm Cross for the pilot film 
“Gangsters”. The union refused to issue a permit for the applicant and it appears that he did virtu- 
ally nothing about this. While he was in contact with Local 700 and the national office of the union 
in the summer and fall of 1992, from November, 1992 to April 1993 it appears that the applicant 
did very little to pursue his rights. Although he was working on the Secret Service production from 
July, 1992 to February 1993, he had no reason to believe that the union had changed its position on 
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his expulsion. In Morrison’s Meat Packers, supra, the Board considered a lack of expedition in the 
filing of an application for interim relief to be a relevant factor in determining whether the request 
should be granted. While we are not suggesting that the delay in filing the main application and 
this application for interim relief is such that it would act as a bar to these proceedings, and nor are 
we suggesting that all of the reasons for the delay are the fault of the applicant, his failure to act in 
April, 1992 when he was first denied a permit for a production and the passage of more than a year 
before this complaint was filed, leads us to question the appropriateness of an interim order. In 
addition, while we are not suggesting that a complaint pursuant to section 70 should be filed before 
internal remedies are exhausted, given his lack of action on the first occasion on which he was 
denied a permit, we must also question the urgency of the applicant’s assertions that his reputation 
and contacts in the industry will be harmed by the union’s failure to issue him a permit for the Top 
Cops production. His lack of action on the first occasion undermines his argument that interim 
relief is urgent. 


oh The union argued that a balancing of the harm in this case favoured their position that 
interim relief should not be granted. They argued that if the Board were to direct the union to 
issue a permit that this would cause harm to the union’s ability to operate both in terms of how the 
union operates its hiring hall and also in terms of the administration of its collective agreements. In 
numerous cases in the construction industry the Board has commented on the significant role 
played by union hiring halls. It is helpful to set out the oft-quoted passage from Joe Portiss, (1983) 
4CLRBR (NS) 69; [1983] OLRB Rep. July 1160, which articulates this role. 


eee 


6. The hiring hall is a significant component in the administration of employment in the con- 
struction industry. Before the advent of unionism employment in the construction industry was 
not methodical, often being governed at the whim of employers and their personnel agents. 
Without the hiring hall employees, notably in the construction industry and the maritime indus- 
tries, were too frequently the victims of abuse and arbitrary treatment at the hands of employ- 
ers. (See, generally Hearings On Hiring Halls In The Maritime Industry, Sub-Committee On 
Labour Management Relations Of Senate Committee On Labour And Public Welfare, 81st Cong. 
(2d) ses. 100-01 (1950) and Bastress, ‘“‘Application of a Constitutionally Based Duty of Fair Rep- 
resentation to Union Hiring Halls” (1982) West Virginia Law Review 31). If they are operated 
fairly hiring halls provide an equitable and efficient means to distribute jobs, particularly in 
industries where jobs are temporary and manpower needs fluctuate. In these situations the 
union is well suited to act as an employment agency. 


7. The hiring hall offers advantages to both employees and employers. It saves the employee 
from the need to canvas numbers of employers in an often fruitless search for work, acting as a 
clearing house in which available jobs and available workers can be matched. Particularly in 
periods of high unemployment it also provides the worker with a rational and objective system 
for the more equitable distribution of work among all employees rather than to the privileged 
few. The employer gains to the extent that the hiring hall relieves him of the need to screen and 
recruit employees with adequate qualifications for short term jobs. The employer avoids the 
administrative cost he would otherwise bear as well as incidental costs which he might have to 
incur to retain a crew of workers through slow periods to insure available manpower in busier 
times. A well run hiring hall will give the employer a ready pool of labour from which he can 
draw on short notice with little or no administrative cost. Moreover, to the extent that the hiring 
hall dispatches the same members to different kinds of jobs for different employers, as is nota- 
bly the case for labourers, it may engender a work force with greater experience and sophistica- 
tion, which will also benefit the employer. 


38. While the case before us does not pertain to the construction industry but independent 
film and television production, both industries utilize the hiring hall as the primary method of 
matching workers to employment opportunities. While clearly the Board has the jurisdiction to 
issue interim relief in a case in which it is alleged that section 70 of the Act has been violated, care 
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must be taken by the Board in exercising this jurisdiction where it could impact negatively on the 
ability of the union to properly function and to operate a hiring hall. Therefore, in balancing the 
harm in this case, we agree with union counsel’s assertion that the interim relief requested is not 
appropriate. This conclusion is buttressed by the fact that in ordering the union to issue a permit to 
the applicant the Board would be ordering the union to violate a collective agreement and its hir- 
ing hall rules and would be displacing other union members from a production already in progress. 
Whether those members already working on Top Cops may have been willing to step aside is of lit- 
tle assistance to the Board. Therefore, it is our conclusion that the potential harm to the applicant 
of not granting the order is outweighed by the potential harm in granting the interim relief request. 


39; For the reasons set out above, this application for interim relief was dismissed. 





2987-93-M Ontario Liquor Boards Employees’ Union, Applicant v. Fort Erie Duty 
Free Shoppe Inc., Responding Party 


Interim Relief - Remedies - Unfair Labour Practice - Union alleging that, as result of par- 
ticipation by employees in arbitration proceeding, employer altering employees’ hours of work in 
violation of the Act - Union seeking order restoring employees’ hours of work pending resolution of 
unfair labour practice complaint - Union and employer having collective bargaining relationship 
since 1988 and Board identifying no significant labour relations harm to affected employees or union 
if order not made - Board refusing to order employer to restore employees’ hours of work, but 
directing it to notify employees of their rights under the Act through distribution of Board notice 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members W. A. Correll and B. L. Armstrong. 


APPEARANCES: Elizabeth Mitchell and Heino Neilsen for the applicant; Frank A. Angeletti and 
James Pearce for the responding party. 


DECISION OF THE BOARD; December 7, 1993 


D. This is an application under section 92.1 of the Labour Relations Act (“the Act’’) for an 
interim order relating to Board File No. 2818-93-U. This latter file involves a complaint under sec- 
tion 91 of the Act alleging that certain conduct by the responding party Fort Erie Duty Free 
Shoppe Inc. (‘‘the employer”) is contrary to sections 65, 67, 71 and 82 of the Act. 


I In its application for interim relief the applicant Ontario Liquor Boards Employees’ 
Union (‘‘the union’) requests the Board to make an order: 


“that the responding party restore the hours of work for the employees classified as fragrance 
associates to the schedule which had been posted prior to November 10, 1993, pending the 
result of the unfair labour practice complaint in OLRB File No. 2818-93-U” 


and further requests the Board to make an order 


“that the responding party post a notice to employees advising them of the protections of sec- 
tion 82 of the Labour Relations Act and advising the employees that the responding party will 
not commit any of the acts of interference or discrimination described in that section and recog- 
nizes their right to participate in the lawful activities of the applicant, including grievance arbi- 
trations, without fear of reprisal’’. 
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3 The trade union and the employer each filed extensive materials with the Board. As 
part of their filings, and in accordance with Rules 86 and 89 of the Board’s Rules of Procedure 
both parties submitted declarations regarding their respective evidence and written representations 
in support of their positions. In addition, on November 30, 1993 the Board heard the oral repre- 
sentations of the parties at a hearing scheduled for that purpose. At that hearing, and in the mate- 
rial filed before us, we were referred to the following decisions of the Board each of which deals 
with applications for interim relief; Loeb Highland, [1993] OLRB Rep. Mar. 197, Morrison Meat 
Packers Ltd., [1993] OLRB Rep. Apr. 358, Reynolds-Lemmerz Industries, [1993] OLRB Rep. 
Mar. 242, Metropolitan Toronto Apartment Builders Association, [1993] OLRB Rep. Mar. 219, La 
Section catholique du Conseil scolaire de langue francaise d’Ottawa-Carleton, [1993] OLRB Rep. 
Sept. 844, Price Club Canada Inc., [1993] OLRB Rep. July 635. We have considered these deci- 
sions and the principles set out therein. Although not referred to by counsel we have also consid- 
ered the most recent decision of the Board with respect to interim relief in Board File No. 3438- 
92-M Tate Andale Canada Inc. decision dated October 13, 1993 [now reported at [1993] OLRB 
Rep. Oct. 1019]. 


4. Both counsel agreed that the facts and circumstances which give rise to this application 
for interim relief are unique and unlike the interim relief cases with which the Board has previously 
dealt. In this case the primary focus of the trade union’s request for interim relief as stated by its 
counsel is the ‘“‘protection of witnesses’ rights’’. 


a The undisputed facts contained in the declarations which we find relevant to our deter- 
mination of this matter may be summarized as follows. 


6. The union and the employer have had a contractual bargaining relationship since Febru- 
ary 1988. Since that time they have been subject to three separate collective agreements covering 
periods from February 11, 1988 to February 16, 1990, June 4, 1990 to February 17, 1992 and the 
current collective agreement which covers the period from May 7, 1992 to February 17, 1994. The 
current collective agreement contains the following provisions: . 


ARTICLE 3 MANAGEMENT RIGHTS 


3.01 The Union recognizes and acknowledges that the management of the store and direc- 
tion of the working forces are fixed exclusively in the Employer and without limited 
the generality of the foregoing the Union acknowledges that this is the exclusive func- 
tion of the employer to: 


(b) select, hire, transfer, assign to shifts, promote, demote, classify, lay off, 
recall, or retire employees, and select employees for positions excluded 
from the bargaining unit; 


(c) determine the location of operations, and their expansion or their curtail- 
ment, the direction of working forces, the schedules of operations, the 
number of shifts, the methods, processes and means of production, job 
content, qualify and quantify standards, the establishment of work or job 
assignments, the qualifications of an employee to perform any particular 
job; use improved methods, machinery and equipment; decide on the num- 
ber of employees needed by the Employer at any time, the number of 
hours to be worked, starting and quitting times; determine when overtime 
shall be worked and the right to require employees to work overtime; the 
determination of financial policies, including general accounting procedures 
and customer relations. 


[1993] OLRB REP. DECEMBER 1309 


ARTICLE 5 UNION ACTIVITY AND REPRESENTATION 


5.08 there shall be no discrimination, favouritism or harassment by the employer or union 
or its members against an employee because of membership or non-membership in 
any lawful Union, or because of the employee’s race, ancestry, place of origin, col- 
our, ethnic origin, citizenship, creed, age, record of offences (subject to the employ- 
ee’s ability to be bonded), marital status, family status, handicap or because the 
employee has exercised any right specifically provided under this agreement.” 


ARTICLE 9 HOURS OF WORK 


9.01 (a) The parties acknowledge and agree the employees covered by this Agreement 
shall be employed on a shift schedule comprised as follows: 


(ii) | Customer Clearance Associates and Fragrance Associates shall 
be employed on a shift schedule comprised of eight (8) hours per 
day or forty (40) hours per week. 


(b) Employees working day and afternoon shifts shall be scheduled to work 
their shifts on a rotational basis. 


9.04 Hours of work shall be posted at least four (4) weeks in advance. The Employer shall 
not change the scheduled hours within two (2) weeks of the shift in question. 


9.06 (a) An employee who is requiring to commence work after 9:00 p.m. and before 5:00 
a.m. will receive an hourly premium of fifty cents ($0.50) per hour. 


(b) An employee who is required to commence work after 2:00 p.m. and before 9:00 
p.m. will receive an hourly premium of twenty cents ($0.20) per hour. 


9.07 The Employer does not guarantee to provide work for any employee nor to maintain 
the work week or hours of work at any time in effect. 


9.08 Fragrance Associates shall be scheduled every second weekend off provided that 
there are two (2) or less employees in the classification. Otherwise, each Fragrance 
Associate shall be scheduled every third weekend off. 


de In April 1993 a grievance was filed by the union. This grievance proceeded to arbitra- 
tion. There have been several days of hearing namely June 29, October 7 and November 8 and 9. 
The arbitration hearing is scheduled to continue in January and March 1994. As part of its case the 
union called one of the fragrance advisors to give evidence. It is not disputed by the employer that 
this fragrance advisor attended, and was seen to attend, the arbitration hearing on all of the hear- 
ing dates. This fragrance advisor was called to give evidence on November 9, 1993. Her evidence 
was not completed on that day and her cross-examination is scheduled to continue in January, 
1994. 


8. On November 10, 1993 the employer posted changes to the schedules of work of 
employees, and in particular changes to the scheduled hours of work of the fragrance advisors. 
These changes became effective November 28, 1993. In its application under section 91 the trade 
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union asserts that the changes to the schedules of work were made as a reprisal for the fragrance 
advisors participation in, and support of, the grievance. 


9: Generally speaking prior to the changes to the schedule the fragrance advisors worked 
the majority of their shifts between the hours of 8:00 a.m. and 8:00 p.m. (by working such shifts as 
8:00 a.m. to 4:00 p.m., 11:00 a.m. to 7:00 p.m., 10:00 a.m. to 6:00 p.m. or 12:00 p.m. to 8:00 
p.m.). In any particular week there was only one shift for one fragrance advisor that went beyond 
8:00 p.m. (the 1:00 p.m. to 9:00 p.m. Friday evening shift). Each of the three fragrance advisors 
employed by the employer worked that shift once every three weeks. In addition each of the fra- 
grance advisors was required to work only one out of every three Sundays. 


LO, It is not disputed that the vast majority of the other employees in the bargaining unit 
work a standard 7:00 a.m. to 3:00 p.m., 3:00 p.m. to 11:00 p.m. and 11:00 p.m. to 7:00 a.m. shift 
schedule. With the changes to the schedule of work, the fragrance advisors will now also work 
shifts which will run either from 7:00 a.m. to 3:00 p.m. or 3:00 p.m. to 11:00 p.m. The individual 
results flowing from these changes to the schedule indicate that the fragrance advisors will now 
work a greater number of “evening” shifts than before, will regularly work beyond 8:00 p.m. and 
up to 11:00 p.m., and are now also scheduled to work two out of every three Sundays. 


I We note that pursuant to the terms of the collective agreement the fragrance advisors 
are paid an hourly rate and earn a commission on their sales. Certain other sales associates also 
earn a commission on their sales. 


12 Each of the fragrance advisors filed a declaration in which they declare that the sched- 
ule changes will inhibit them in their ability to properly perform their job, will adversely affect 
their commission earnings because they will be regularly scheduled to work at times during which 
there is less business (the fragrance advisors anticipate their commission earnings will be reduced 
by approximately one hundred dollars per week), and will seriously and negatively impact upon 
their personal lives because of circumstances personal to each of them. 


13: Mr. Heino Neilson the Business Agent of the union also filed a declaration which 
states: 


5. I believe that the unexpected change to the schedules of the Fragrance Associates is an 
attempt by the Responding Party to retaliate against them for participating in the Applicant’s 
grievance proceeding and shall have the effect of intimidating or coercing employees from par- 
ticipating in the Applicant’s future activities. In fact, on November 23rd, 1993, one of the Fra- 
grance Associates, Carolyn Lown, said to me that she was afraid that, if she testified too, the 
Fragrance Associates may well end up working the overnight shift, another shift they have never 
been required to work while the other salespeople do. 


6. While the Applicant has filed the unfair labour practice complaint, I believe that the interests 
of the Applicant, as well as the Fragrance Associates, will be harmed if the schedule is not 
restored immediately to the schedule which existed prior to November 10th, 1993. In particular, 
since, at the moment, the changes to the schedule are effective only from November 29th, to 
December 25th, 1993, it is likely that the merits of the complaint will not be decided by the time 
the changed schedule has run its course. Accordingly, it will be difficult to fashion appropriate 
remedies if our complaint is successful on its merits. 


7. It is important to the ability of the Applicant to represent the members of this bargaining unit 
in a meaningful and effective way that the Applicant be able to obtain an effective remedy if its 
members are discriminated against for their participation in our activities, including grievance 
proceedings. I doubt that declaratory relief obtained after the employees have endured the dis- 
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crimination intended by management will be sufficient to restore the confidence of the members 
that the Applicant can effectively protect them. 


8. ... The hourly wage rate for the fragrance Associates is lower than for other salespeople; one 
factor in negotiating that rate is the fact that the Fragrance Associates are in a position to earn 
substantially more commissions than other salse [sic] staff. By reducing the opportunities for 
those commissions, the Responding Party is undermining the integrity of the wage scales in the 
collective agreement; neither the perceived loss of status nor the challenge to the integrity of the 
wage scales will be remedied by declaratory relief obtained some weeks or months after the 
event. 


9. In addition, with respect to the timing of this discriminatory conduct, the parties are about to 
enter into negotiations toward a new collective agreement and expect to be in bargaining before 
the merits of the underlying complaint can be determined. Therefore, it is important to the 
Applicant to have interim relief which maintains the status quo as it existed prior to November 
10th, 1993. 


In her declaration Ms. Lown does not speak of the fear referred to in paragraph 5 of Mr. Neilson’s 
declaration. 


14. The declaration of James Pearce filed on behalf of the employer denies that the sched- 
ule changes were motivated for any reason other than the “good and valid business reasons and 
business efficiency” detailed therein. These business reasons include an attempt by the employer 
to maximize sales by extending the availability of coverage and by reducing the overlap of the 
schedules of the fragrance advisors which had previously existed. An ancillary benefit of this is that 
coverage by the other sales associates for other areas of the sales floor is also maximized. Through 
the schedule the employer also seeks to enhance coverage by fragrance associates on Sunday 
“which has recently become [the employer’s] busiest day”. The declaration also states: 


(d) The amended schedule is only for the month of December I 993 which is our year end, 
and was implemented in an attempt by Fort Erie to maximize its total sales for the 
year in all fragrance lines. Only by accomplishing this, will Fort Erie be in a better 
position to negotiate with its Suppliers and Manufacturers for favourable terms and 
conditions for 1994 purchases. The degree of success in negotiating these favourable 
terms and conditions has a serious impact on present and future operating results; 


a In his declaration Mr. Pearce disputes that the fragrance associates’ ability to earn com- 
mission will be adversely impacted and declares “‘in fact it is anticipated that such commissions will 
be increased”. The employer also disputes that the changes to the schedule will affect the fragrance 
advisors’ ability to perform their job and notes that in any event the changes represent only a mini- 
mal change to the schedule of the fragrance advisors. 


16. Both in the declaration of James Pearce and in the submissions of counsel at the hearing 
the employer asserted that the primary thrust of the position of the fragrance advisors is that they 
don’t like the new schedules, that it will cause them personal inconvenience, and that as a result of 
their past schedule they feel that they have enjoyed a special status or privilege which should be 
continued. In response to this the employer takes the position that the fragrance advisors do not 
currently have, and should not be given any special status or scheduling privileges not available to 
other bargaining unit members. In this regard James Pearce’s declaration states: 
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12. The issue of scheduling of hours for Fragrance Associates has been the subject of previous 
discussions between the parties and it may well be that this is an issue that the union may wish to 
deal with at the upcoming negotiations for renewal of the Collective Agreement. However, this 
issue should be dealt with at negotiations and not under the guise of a complaint under Section 
91 or an Interim Order pursuant to Section 92.1. The Applicant is seeking to achieve the result 
of a guarantee of a certain schedule of hours for Fragrance Associates indirectly through this 
process when no such right or guarantee presently exists under the Collective Agreement. In 
short, the Applicant is seeking directly to achieve a result that it could directly achieve under the 
Collective Agreement and in effect attempting to amend, alter or modify the provisions of the 
Collective Agreement. 


17, Finally, the declaration filed in support of the employer’s position disputes Mr. Neil- 
son’s assertions of harm which will flow to the union if the interim order is not granted as “bald 
allegations” for which “there exists no factual basis”. The declaration goes on to list the harm 
which will flow to the employer if the interim order is granted. It states that the employer will be 
unable to realize the benefits which it anticipates and expects to achieve from the amended sched- 
ule if the interim order is granted and also states: 


16. As previously noted, the amended schedule was implemented only to cover a period of 
approximately one month from November 28, 1993 through to December 25, 1993, which would 
bring Fort Erie to its year end. The purpose for its implementation was in an attempt by Fort 
Erie to maximize its total sales for the year in all fragrance lines so as to achieve its sales fore- 
casts for 1993 which in turn would allow Fort Erie to be in a better position to negotiate favour- 
able terms and conditions with suppliers and manufacturers with respect to 1994 purchases. 
Without the extended coverage provided under the amended schedule, Fort Erie will not be 
able to meet its sales targets thereby impacting upon its present operating results. Moreover, 
and equally as important, without meeting its sales objectives, Fort Erie will not be ina position 
to negotiate favourable terms and conditions with its suppliers and manufacturers for its 1994 
purchases. This would result in serious and irreparable harm which cannot be quantified in mon- 
etary terms and as such Fort Erie could never be compensated in damages of the Interim Order 
was granted. 


19. Depending on its business needs and the level of customers in January, 1994, it may well be 
that Fort Erie will be required to further alter or change its schedules at that time. It is unlikely 
that the merits of this complaint will be decided by the time Fort Erie may be required to make 
further changes in January, 1994. The interim relief being sought by the Applicant would 
restrict Fort Erie from implementing changes to schedules as may be required in January, 1994 
and for all intents and purposes, would restrict Fort Erie from being able to operate and manage 
its business appropriately. 


20. To the extent that the complaints are directed to the specific issue of the amended schedule 
that was to be implemented and carried out up to December 25, 1993 and to the extent that any 
interim relief requested by the Applicant would prohibit any changes to the schedule save and 
except as existed prior to November 28, 1993, such prohibitions on these measures in effect 
decides the issue in favour of the Applicant. If the interim relief is granted and the Applicant’s 
[sic] subsequently loses on the merits of the complaint, no remedy could be directed by the 
Board or instituted which could duplicate the position Fort Erie would have found itself but for 
the granting of the interim relief. In short, the interim relief requested by the Applicant would 
essentially decide the matter in favour of the Applicant for all time. 


21. If the interim relief is granted, Fort Erie will have lost an essential component of the Collec- 
tive Agreement which is bargained for during the renewal, with respect to its right and ability to 
establish and alter schedules of work. A Board Order staying the effect of one of the provisions 
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of the Collective Agreement would result in an intervention into the bargain made between the 
Applicant and Fort Erie. 


18. The cases referred to in paragraph 3 herein have enunciated two elements which the 
Board will consider in making its determination under section 92.1. The first element requires the 
Board to assess, in a preliminary way whether the main application to which the request for 
interim relief relates reflects an ‘‘arguable case’”’. The second element requires the Board to bal- 
ance the relative harm which may result from a decision to grant or not grant interim relief. In this 
regard when considering the section 92.1 application the Board balances the harm to each party to 
determine what harm may occur if the interim order is not granted and what harm may occur if it 
iss 


19. Counsel for the employer asserted that the Board’s enunciation of the “arguable case” 
element established an artificially low threshold or test for applicants to meet in cases such as this 
which do not involve allegations of an unfair labour practice during an organizing drive, or which 
do not cast upon the employer a reverse onus. Counsel urged this panel to impose a higher thresh- 
old and suggested in the circumstances of this case, at a minimum the threshold should be whether 
the trade union has established a strong prima facie case. 


20. We need not determine whether the circumstances of this case cast upon the employer a 
reverse onus or whether the appropriate element for assessing the merits of the main application is 
one which focuses upon an “arguable” or “prima facie’ case. In our view the unfair labour practice 
complaint filed by the union makes out either an arguable or prima facie case. At this point we 
need not determine the strength of the applicant’s case. We are satisfied that it is plausible or pos- 
sible that a panel hearing the merits of the complaint may find that the Act has been violated and 
order an appropriate remedy. The complaint is not one which is frivolous, vexatious or which has 
no possibility of success. 


ol. We turn then to look at an assessment of the relative harm which may result from a 
decision to grant or not grant interim relief. In this regard we find it necessary to draw a distinction 
between the two types of interim relief orders which the union has requested. 


od. We have determined to dismiss that part of the interim order application in which the 
trade union seeks an order that the employer restore the hours of work for the employees classified 
as fragrance advisors to the schedule posted prior to November 10th, 1993. We have also deter- 
mined to grant that part of the interim order in which the trade union seeks a notice to employees 
advising employees of the protections of section 82 of the Labour Relations Act. 


23: In balancing the relative harm to each party it is significant to recognize that the Board 
has extensive experience in fashioning remedial orders within a labour relations context. The 
Board has broad remedial powers and although it may at times be difficult to assess and compen- 
sate for different types of ““damages”, that difficulty in and of itself cannot propel the Board or be 
the determinative factor in ordering interim relief. In Reynolds-Lemmerz, supra, the Board dealt 
with the request for interim relief in another context but stated: 


...the goal of this panel’s ruling is the preservation of the right of the union to a meaningful rem- 


edy, should the complaint be upheld, while at the same time intruding as little as possible on the 
employer’s interests. 


We find that comment to be equally applicable to the situation before us. 
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24. Similarly, it is significant to recognize that the balancing of ‘‘harm” is balancing of rela- 
tive labour relations harm and not purely financial harm. Thus in Morrison Meat Packers, supra, 
the Board noted: 


...We are satisfied that perhaps the most significant factor the Board must weigh will be the rel- 
ative labour relations harm which could result from granting or not granting the interim orders 
sought. There must be some danger of possible significant harm to the applicant before the 
Board will grant the relief sought. Furthermore that harm must be more significant than the pos- 
sible harm which may result to the responding party of the order sought is granted. 


We are not persuaded that the Board ought to intervene and use its powers to grant interim 
orders to avoid or limit harm which is purely financial. 


See also Price Club Canada Inc., supra, at paragraph 16. 


pink In this case, there is no serious or significant labour relations harm to the individual fra- 
grance advisors if the interim order restoring the schedule of work that existed prior to November 
10th, 1993 is not granted. The individual harm is predominately financial. In our view any potential 
loss of commission or other financial losses which may arise from the schedule changes can be 
remedied through the Board’s broad remedial powers including an order of compensation for dam- 
ages if the merits panel which hears the unfair labour practice complaint finds in favour of the 
union. 


26. In balancing the relative labour relations harm between the trade union and the 
employer we note that the collective bargaining relationship between these parties is not at an 
early or fragile stage. There is no suggestion in the material that the very existence of the trade 
union’s bargaining rights are being threatened as is the case with alleged unfair labour practices 
which occur during an organizing campaign, or those which occur in that more fragile and sensitive 
period of time shortly after the trade union is certified but before the parties have reached their 
first collective agreement. We find that the trade union’s ability to represent its members in the 
bargaining unit in a meaningful and effective way is not affected by the mere implementation of 
the schedule changes. In this regard the trade union’s reference that changes to the schedule will 
undermine the integrity of the wage scales or will impair the confidence of the members that the 
trade union can protect them is not compelling when there is nothing to suggest, and there is cer- 
tainly no assertion or allegation, that the changes violate the terms of the collective agreement 
which exists between the parties. 


ZW, Balanced against this is the obvious but not easily calculable or quantifiable harm which 
results from an interference by the Board in the employer’s management of its operations, as well 
as the more specific harm referred to in Mr. Pearce’s declaration. 


28. We must also keep in mind that the current collective agreement between these parties 
will soon expire. The employer’s scheduling practices, and any decision of the Board which deals 
with those practices may have some impact upon the collective bargaining process and negotiations 
upon which these parties will soon embark. In Morrison Meat Packers Ltd., supra, the Board 
noted that: 


An interim order represents, in part, an evaluation by the Board, in the face of a conflict and in 
response to a request by one of the parties, as to the preferred labour relations circumstances to 
be preserved or created during the course of the litigation of the main application. 


In this instance the preferred labour relations circumstance to be preserved or created is one which 
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maintains the integrity of the agreement which the parties have negotiated and which they will now 
seek to re-negotiate. In this case the preferred labour relations circumstance does not include inter- 
vention or intrusion by the Board into the collective agreement made by the employer and the 
trade union or a potential interference upon their impending negotiations through the imposition 
of a work schedule dictated by the Board. 


2): The effect of a Board Order, even an interim one, which requires the employer to 
restore schedules as they existed prior to November 10th, would be to stay one of the provisions of 
the negotiated collective agreement which currently governs the relationship between the parties. 
It would stay that part of the management’s right clause which the parties have negotiated which 
permits the employer to determine the schedules of operations, the number of shifts, the number 
of hours to be worked and starting and quitting times. The effect of an Order directing the 
employer to restore the hours of work for the employees classified as fragrance associates to the 
schedule which had been posted prior to November 10th, 1993 would also suspend the operation of 
Article 9.07 of the collective agreement which specifies that the employer does not guarantee to 
maintain ‘“‘hours of work at any time in effect’’. Such an interim order would in effect “guarantee” 
the hours work until the unfair labour practice complaint has been litigated and decided. 


30. We find that the comments of the Board in La Section catholique du Conseil scolaire de 
langue francaise d’Ottawa-Carleton, supra, apply to the situation at hand. In that instance the 
Board stated: 


“On the other hand, it is hard to deny that granting the orders sought would indeed to the “total 
victory” in these disputes. To the extent that the complaints are directed at two specific mea- 
sures which will be carried out in the first and last weeks of August, the prohibition of these 
measures in effect decides the issues in favour of the Association. If these orders are granted 
and the Association subsequently loses on the merits of the complaints, it appears unlikely that 
the Catholic Section and the Full Board could institute duplicate measures once the school year 
has started. We do not intend to suggest that it will never be appropriate to grant interim relief 
even in these circumstances. However, unless the harm that might result from a refusal of the 
order is at least equally compelling, and is related to important public policy or labour relations 
considerations, we are reluctant to order interim relief where it essentially decides the matter in 
favour of one party.” 


(emphasis added) 


Similarly an interim order directing the employer to change the work schedules of the fragrance 
advisors to those which existed prior to November 10, would essentially decide the matter in 
favour of the union. It is unlikely that the employer could institute duplicate measures once its year 
end has passed and thereby attain the results it seeks to achieve through the schedule changes. 


aye As granting an Order requiring the employer to restore the hours of work for the 
employees to that which existed prior to November 10th, 1993 would change the essential bargain 
between the union and the employer, would constitute a serious intrusion upon their established 
collective bargaining relationship, and would essentially decide the matter in favour of one party 
on the basis of contradictory and disputed declarations by declarants who have not been subject to 
cross-examination, and in the absence of serious labour relations harm to the union to justify the 
granting of such an order, we have determined that the union’s request as it relates to the revoca- 
tion of the work schedule posted on November 10, 1993 should not be granted. 


oe Different considerations apply however when balancing the relative harm to the parties 
with respect to the trade union’s request for a posting. The allegation of the trade union in the 
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complaint raises important public policy and broader labour relations considerations which go 
beyond mere scheduling by an employer. If proven, the allegations in the complaint raise the spec- 
ter that the employer engaged in discriminatory conduct and imposed pecuniary penalties as a 
reprisal, or in retaliation for employees having exercised rights under the Act including the right to 
file and participate in grievance proceedings and to testify at arbitration hearings. In that respect 
the balancing of labour relations harm must take into account the adequacy of any remedy avail- 
able to the trade union if the union is ultimately successful in its complaint. Thus, if the union suc- 
ceeds in its complaint it may be impossible for the Board to fashion a remedy which places the 
union back in the position that it would have been but for the breach of the Act. For example, by 
the time the complaint is adjudicated and a decision has been issued there may be no way in which 
the union can return to that point in the arbitration hearing in which it required the willing co-op- 
eration and participation of employee witnesses. 


333 To some extent an expeditious interim remedial response from the Board which advises 
employees of these proceedings and of their rights under the collective agreement may serve to 
prevent possible harm without causing a harmful labour relations effect to the employer. Save for 
the expense associated with the distribution to employees of any notice from the Board, there is no 
apparent harm to the employer if the Board grants that portion of the trade union’s request. This is 
particularly so when the collective agreement between the employer and the trade union contains a 
provision specifying that there shall be no discrimination because an employee has exercised rights 
under the collective agreement, and the employer’s own pleadings state that the employer “...be- 
lieves in and supports the fundamental right of employees or the union to exercise their rights 
under the collective agreement and Labour Relations Act.” 


34. The employer is therefore directed to provide a copy of the notice attached as Appen- 
dix ““A”’ to all employees in the bargaining unit. 
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Appendix 
The Labour Relations Act 


NOTICE TO EMPLOYEES 


By Order of the Ontario Labour Relations Board 


WE HAVE DELIVEREO THIS NOTICE IN COMPLIANCE WITH A DIRECTION OF 
THE BOARD ISSUEO AFTER A HEARING IN WHICH BOTH THE COMPANY THE UNION 
HAD THE OPPORTUNITY TO MAKE SUBMISSIONS. 


THE UNION HAS FILED A COMPLAINT WITH THE ONTARIO LABOUR 
RELATIONS ABOUT THE CHANGES TO THE WORK SCHEDULES OF THE FRAGRANCE 
ADVISORS WHICH BECAME EFFECTIVE ON NOVEMBER 28TH, 1993. 


IT IS THE UNION’S POSITION THAT, THE SCHEDULE CHANGES WERE MADE 
TO PENALIZE EMPLOYEES BECAUSE THEY TESTIFIED OR MAY TESTIFY AT AN 
ONGOING ARBITRATION HEARING. THE UNION CLAIMS THE COMPANY IS 
DISCRIMINATING AGAINST THE FRAGRANCE ADVISORS BECAUSE THEY EXERCISED 
THEIR RIGHTS UNDER THE LABOUR RELATIONS ACT ANO IN PARTICULAR BECAUSE 
THEY EXERCISED THEIR RIGHTS TO PARTICIPATE IN THE UNION’S LAWFUL 
ACTIVITIES. 


IT IS THE POSITION OF THE COMPANY THAT THE CHANGES TO THE 
SCHEDULE OF THE FRAGRANCE ADVISORS WERE MADE FOR BUSINESS REASONS AND 
WERE MADE IN ACCORDANCE WITH THE RIGHTS OF MANAGEMENT AS SET OUT IN THE 
COLLECTIVE AGREEMENT BETWEEN THE COMPANY AND THE UNION. THE COMPANY 
CLAIMS THE SCHEDULE CHANGES HAO NOTHING TO DO WITH THE EXERCISE OF 
EMPLOYEE RIGHTS UNOER EITHER THE LABOUR RELATIONS ACT OR THE GRIEVANCE 
AND ARBITRATION RIGHTS SET OUT IN THE COLLECTIVE AGREEMENT. 


A HEARING BEFORE THE BOARD WILL SOON TAKE PLACE TO DECIDE (AMONG 
OTHER THINGS) WHY THE CHANGES TO THE SCHEOULE WERE IMPLEMENTED. IF THE 
BOARD ULTIMATELY DETERMINES THAT THE CHANGES HAD NOTHING TO DO WITH THE 
EXERCISE OF RIGHTS BY THE UNION OR THE EMPLOYEES, THE CHANGES TO THE 
SCHEDULE MAY BE CONFIRMED. IF THE BOARD ULTIMATE DETERMINES THAT THE 
CHANGES TO THE SCHEOULES OCCURRED BECAUSE THE UNION ANO THE EMPLOYEES 
EXERCISED THEIR RIGHTS UNDER THE LABOUR RELATIONS ACT ANO THE 
COLLECTIVE AGREEMENT, THE BOARD MAY DIRECT THAT THE CHANGED SCHEDULES 
BE REVOKED AND THAT THE EMPLOYEES BE COMPENSATED FOR ALL EARNINGS AND 
BENEFITS LOST AS A RESULT OF THE CHANGES TO THEIR SCHEDULE. 


EMPLOYEES IN ONTARIO HAVE THESE RIGHTS WHICH ARE PROTECTED BY 
LAW: 


A. AN EMPLOYEE HAS THE RIGHT TO JOIN A TRADE 
UNION OF HIS OR, HER OWN CHOICE AND TO PARTICIPATE 
IN ITS LAWFUL ACTIVITIES. 


8. AN EMPLOYEE HAS THE RIGHT TO OPPOSE A TRADE 
UNION, OR SUBJECT TO THE UNION SECURITY CLAUSE IN 
THE COLLECTIVE AGREEMENT WITH HIS OR HER 
EMPLOYER, CAN REFUSE TO JOIN A TRADE UNION. 


c. AN EMPLOYEE HAS THE RIGHT NOT TO BE 
OISCRIMINATED AGAINST OR PENALIZED BY AN EMPLOYER 
OR BY A TRADE UNION BECAUSE HE OR SHE IS 
EXERCISING RIGHTS UNOER THE LABOUR RELATIONS ACT. 


oO. AN EMPLOYEE HAS THE RIGHT NOT TO BE 
PENALIZED BECAUSE HE OR SHE PARTICIPATED IN A 


PROCEEDING UNDER THE LABOUR RELATIONS ACT. 
IT 1S UNLAWFUL FOR EMPLOYEES TO BE FIRED OR IN ANY WAY PENALIZED 
FOR THE EXERCISE OF THESE RIGHTS. IT IS UNLAWFUL FOR ANYONE TO 


INTIMIDATE OR COERCE OR IMPOSE A PECUNIARY OR OTHER PENALTY ON A PERSON 
BECAUSE A PERSON HAS PARTICIPATED OR 1S ABOUT TO PARTICIPATE IN A 


PROCEEDING UNDER THE LABQUR RELATIONS ACT. 


This is an official notice of the Board. 


DATED this 7th day of DECEMBER » 1993 


1890 LROZ (1/68) 
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1698-93-U; 3083-93-U National Automobile, Aerospace and Agricultural Imple- 
ment Workers Union of Canada (CAW-Canada), Applicant v. Landawn Shopping 
Centres Limited, Responding Party; National Automobile, Aerospace and Agri- 
cultural Implement Workers Union of Canada (CAW-Canada), Applicant v. Lan- 
dawn Shopping Centre Limited and, Jerome N. Sprackman, Responding Parties 


Charter of Rights and Freedoms - Constitutional Law - Practice and Procedure - Stay - 
Unfair Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under Companies’ 
Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing union’s arguments 
regarding effect of Charter of Rights and Freedoms on order under CCAA 


APPEARANCES: Frank Luce appearing on behalf of the union and certain discharged employees; 
No one appearing on behalf of the respondent employer. 


BEFORE: R. O. MacDowell, Alternate Chair, and Board Members R. W. Pirrie and E. G. Theo- 
bald. 


DECISION OF THE BOARD; December 13, 1993 


iB This is an unfair labour practice complaint. 


2, On November 4, 1993 the Board issued an interim decision [now reported at [1993] 
OLRB Rep. Nov. 1150], inviting the applicant and the responding parties to make representations 
on the Board’s jurisdiction to proceed, in the face of an outstanding exparte Order, made under 
the Companies Creditors Arrangement Act. This Order was obtained without notice to the union, 
the employees affected by the proceeding before this Board, or the Board itself; however, as we 
understand it, the respondent’s position is that, as a result of that Order, it need not adhere to the 
obligations in the Labour Relations Act, and is not subject to remedies available for breach of the 
Act. 


Sf The Board held a hearing on December 13, 1993 to consider the basis for and effect of 
the above-mentioned Order. Counsel appeared on the union’s behalf, and on behalf of certain 
employees whom the employer has discharged since the Board’s earlier decision. 


4. Counsel for the responding employer faxed the Board to advise that the employer 
would not appear. 


EK 


, The issues raised by this case can be simply stated: To what extent can an ex parte 
Order issued under the CCAA, immunize an ongoing business, from the application of provincial 
statutes that protect the employees working in that business. 


6. It is important to emphasize that the business to which the Order relates is not mori- 
bund. The company continues to carry on business and employ employees - although it no longer 
employs the union members to whom this complaint relates. The union says that these employees 
were recently discharged because they joined the union, and that such discharge occurred after the 
ex parte Order, and under its purported protective cloak. In the union’s submission the responding 
party’s business difficulties and restructuring are being used as a pretext to rid itself of union sup- 
porters - something which the Labour Relations Act prohibits. 
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Vic The CCAA is intended to protect property and commercial interests. By contrast, pro- 
vincial employment legislation is designed to protect the rights of workers - including their right to 
freedom of association, protection on the job from conditions threatening safety (and prohibited 
by the Health and Safety Act), protection from penalties based on race, religion, trade union affili- 
ation, and so on. However, these statutory rights are given practical reality by enforcement mecha- 
nisms under provincial law. To suspend those enforcement mechanisms at the very least postpones 
these statutory rights, and may undermine the underlying right which the statute was designed to 
vindicate. 


8. In this complaint, the union contends that all of the employees who opted for represen- 
tation and collective bargaining have been discharged by the employer because they made that 
choice; but, of course, the issue might be the same if they were fired because they were black, or 
because they were Jews, or because they were women. As we have already said, the issue is a 
broader one: the extent to which the CCAA suspends worker protections under various statutes. 


sa Counsel for the union asserts that the CCAA (and by implication Orders made under it) 
cannot suspend these worker protections or statutory remedies, because, to so read it, would cre- 
ate a collision with the Charter of Rights and Freedoms, which protects freedom of association, 
guarantees equal protection of the law, protects security of the person, and so on. He says that the 
suspension of the provincial statutes which give substance to these guarantees, contravenes the 
Charter, and cannot stand. He also raises interpretation issues concerning the extent to which the 
CCAA astatute designed to protect the interests of lenders, can, when properly construed, circum- 
scribe the statutory rights of employees. He points out that no one has had the opportunity to con- 
sider the legal underpinnings or the potential limits of the CCAA, given the way in which the mat- 
ter came before the Court. And, of course, the Order itself may be varied should the Court 
consider this to be appropriate. 


10. We think this case poses difficult and fundamental legal questions concerning the inter- 
play of Federal regulatory legislation designed to protect property interests, and provincial regula- 
tory legislation designed to protect the interest of workers. It requires careful consideration of the 
general legal framework in which the Board operates, and the extent to which the Labour Rela- 
tions Act protections may, (or may not) clash with the CCAA. It is necessary to consider whether 
there is such collision, and if there is, whether this is the appropriate forum to resolve the conflict. 


of Accordingly, we think that it is prudent to reserve with respect to our jurisdiction to 
proceed with this case, as it relates to Landawn Shopping Centres Limited the corporate entity 
which has sought the “‘protection” of the CCAA. 


iz. However, in a related complaint the union has also named Jerome N. Sprackman, the 
owner and directing mind of the respondent company. The union points out that the Labour Rela- 
tions Act covers not only employers (the corporation) but also persons acting on behalf of employ- 
ers; and in the union’s submission, Mr. Sprackman is a “person” acting on behalf of the respond- 
ing party Landawn Shopping Centres Limited. Mr. Sprackman, it is alleged, is the person who 
directed the illegal acts. And Mr. Sprackman is not protected by the CCAA or the Court Order. 


13: We see no jurisdictional impediment to entertaining the complaint against Mr. Sprack- 
man even though the proceedings against the corporate employer may be stayed. However, It 1s 
not obvious that this is a practical way to proceed at this stage - in effect, to sever proceedings 
because one of the responding parties is temporarily immune. That, too, requires consideration. 


14. Finally, we were told that tomorrow, December 14, 1993, the Court will be be asked to 
review and extend the Order mentioned above. Neither the union, nor the employees, nor the 
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Board have actually been served with such application; but union counsel said that he had heard 
about it, that he intended to appear, and that he would bring his clients’ concern to the attention of 
the Court. 


iy In all of these circumstances, the Board considers it prudent to reserve with respect to 
all of the legal and practical issues that have been put before us. We also think that it is prudent to 
have the Board’s own counsel in Court, tomorrow, to speak, as necessary, to the impact of and 
Order on the ongoing litigation before us. If it is intended that the restructuring permitted and pro- 
tected by the CCAA may include the abrogation of the employees’ statutory rights, it would be 
useful to have that question clarified. We might also add, parenthetically, that Orders of this kind 
are appearing with increasing frequency as businesses restructure; so an issue which is specific to 
these particular parties may have broader legal ramifications for labour relations statutes in this 
province. That is why the Board identified the Attorney General’s interest in its decision of 
November 4, 1993. 


[On December 14, 1993, Mr. Justice Houlden made the following order on consent of Landawn 
Shopping Centres Limited and CAW-Canada: “This Court orders that the present proceedings 
against Landawn Shopping Centres Limited before the Ontario Labour Relations Board (Board File 
Numbers 1698-93-U and 3083-93-U) be and are hereby allowed, nunc pro tunc, to continue to adju- 
dication, provided that no order of the Ontario Labour Relations Board made in connection with the 
proceedings shall be enforceable without first obtaining the leave and direction of this Honourable 
Court.”’: Editor] 





1674-93-U London and District Construction Association and Labour Relations 
Bureau of the Ontario General Contractors Association, Applicants v. Labourers’ 
International Union of North America, Local 1059, Responding Party v. Concrete 
Forming (1980) Limited, Rockwell Concrete Forming (London) Limited, Walloy 
Materials Limited, Forest City Forming Ltd., Lider General Construction Ltd., 
O.S. Concrete Forming Inc., Co-Fo Concrete Forming Limited, Intervenors 


Bargaining Rights - Collective Agreement - Construction Industry - Parties - Practice and 
Procedure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London Construc- 
tion Association alleging that purported collective agreement between London Concrete Forming 
Contractors and Labourers’ union violating section 148 of the Act - Applicant requesting that Board 
declare agreement to be void as it relates to ICI sector of the construction industry - Ontario Form- 
work Agreement a product of bargaining relationship specifically exempted from section 148(2) of 
the Act and Board satisfied that impugned agreement binding London Contractors to that agree- 
ment - Application dismissed 


BEFORE: G. T. Surdykowski, Vice-Chair, and Board Members W. N. Fraser and G. McMenemy. 


APPEARANCES: David L. Brisbin for the applicants, T.E. Dool for London and District Con- 
struction Association, J.C. Thomson for Labour Relations Bureau; L. A. Richmond for the 
responding party; Carl Peterson, Ted Traczuk and Joe Liberzorie for the intervenors. 
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DECISION OF THE BOARD; December 8, 1993 


I 
The Application 
i This is an application, brought under section 91 of the Labour Relations Act, in which 


the applicants allege that the purported collective agreement between the London and District 
Concrete Forming Contractors (the “London Contractors’) and the responding trade union 
(‘‘Labourers’ 1059”), commonly referred to as the “London Forming Agreement” violates the 
Labour Relations Act, specifically section 148, and request that the Board declare, among other 
things, pursuant to section 137(3) of the Act, that this agreement is null and void insofar as it 
relates to the industrial, commercial and institutional (“‘ICI’’) sector of the construction industry in 
Ontario. 


Il 
Preliminary Issues 
De Preliminary to the merits of this application, Labourers’ 1059, supported by the London 


Contractors, moved that the application be dismissed on two grounds: first, that the applicants do 
not have standing to bring the application; and second, because of the delay in bringing the appli- 
cation. 


3: Upon considering the representations of the parties, the Board reserved its decision 
with respect to the issue of the applicants’ standing, and dismissed Labourers’ 1059’s motion inso- 
far as it was based on the delay in bringing the application. 


4. With respect to the question of delay, it has long been accepted that the effect of delay 
in labour relations matters is generally a negative one. To put it another way, labour relations 
delayed are labour relations defeated and denied (Journal Publishing Co. of Ottawa Ltd. v. Ottawa 
Newspaper Guild, Local 205, OLRB et al [1977] 1 ACWS 817 (Ontario Court of Appeal), and 
delay in labour relations matters often works unfairness and hardship (Re United Headware and 
Biltmore-Stetson (Canada) Inc., (1983) 40 OR(2d) 287). Delay in the resolution of any dispute is 
likely to create some prejudice, but this is particularly true in labour relations matters. The Board 
and the Courts have long recognized that the speedy resolution of labour relations disputes is both 
in the public interest and in the interest of those directly involved. Consequently, labour relations 
litigation is expected to be pursued diligently and within a reasonable time (which time is generally 
measured in months rather than in years) so that the matters in question can be dealt with in a 
manner which is timely and fair to all concerned. Indeed, the recent amendments to the Labour 
Relations Act and the changes in the Board’s procedures underline both the Legislature’s and the 
Board’s sensitivity to the need to resolve labour relations disputes quickly. 


Bie Further, excessive unexplained delay in filing or proceeding with an application is a 
basis upon which the Board may decline to inquire into the matter, in the exercise of the Board’s 
discretion under section 91 of the Labour Relations Act. The Board’s response to delay in initiating 
or proceeding with a matter under the Act is not a mechanical one. It is neither possible nor appro- 
priate to try to compile a complete list of the factors which the Board will consider when dealing 
with a delay issue. Each situation must be examined and determined on the merits of the particular 
case, although the onus is on an applicant to explain what appears to be and inordinate delay in 
making or pursuing a particular matter. 
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6. The Board’s approach to delay in unfair labour practice applications has not been univ- 
ersally applied in cases where bargaining rights are in issue (compare the often cited and followed 
The Corporation of the City of Mississauga, [1982] OLRB Rep. March 420 to KNK Limited, [1991] 
OLRB Rep. Feb. 209, for example). This application raises an issue with respect to the province- 
wide collective bargaining scheme established by the Labour Relations Act for the ICI sector of the 
construction industry. On the issue of delay, the reasoning in KNK Limited, supra is more applica- 
ble than the rationale in the unfair labour practice jurisprudence. In an application which relates to 
the integrity of representation rights or the statutory provincial bargaining scheme for the ICI sec- 
tor, which this application does, “‘delay”’ has little meaning, particularly where, as here, what is 
complained of is continuing. Accordingly, it would not have been appropriate to dismiss this appli- 
cation on the basis of the delay asserted. 


wh The Board is also satisfied that applicants have the status to bring this application. 


8. Section 137(3) of the Labour Relations Act provides that: 


137.-(3) Where, on the complaint of an interested person, trade union, council of trade unions, 
employers’ organization, employee bargaining agency or employer bargaining agency, the 
Board is satisfied that a person, employee, trade union, council of trade unions, affiliated bar- 
gaining agent, employee bargaining agency, employer, employers’ organization, group of 
employers’ organizations or employer bargaining agency, bargained for, attempted to bargain 
for, or concluded any collective agreement or other arrangement affecting employees repre- 
sented by affiliated bargaining agents other than a provincial agreement as contemplated by sub- 
section 148(1), it may direct what action, if any, a person, employee, trade union, council of 
trade unions, affiliated bargaining agent, employee bargaining agency, employer, employers’ 
organization, group of employers, organizations, or employer bargaining agency, shall do or 
refrain from doing with respect to the bargaining for, the attempting to bargain for, or the con- 
cluding of a collective agreement or other arrangement other than a provincial agreement as 
contemplated by subsection 148(1). 


[emphasis added] 


Section 137(3) of the Act, and the provincial bargaining scheme generally, contemplates that any- 
one participating in or affected by a provincial agreement, or by an agreement or arrangement 
alleged to be prohibited by section 148(2) of the Act, can raise matters relating to the integrity of 
the provincial bargaining scheme before the Board. The policing mechanism in the Act enables 
anyone affected by a collective agreement or arrangement which affects them, perhaps only com- 
mercially, to complain to the Board in circumstances where it may not be in the interests of the 
parties to the collective agreement or arrangement complained of to do so. In this case, both appli- 
cants represent employers bound by the provincial agreement between the Labourers’ Employee 
and Employer Bargaining Agencies. Further, the Labour Relations Bureau of the Ontario General 
Contractors Association is a part of the Employer Bargaining Agency designated to represent in 
bargaining all employers whose employees are represented by the various Labourers’ International 
Union of North America affiliated bargaining agents in the ICI sector of the construction industry. 
As a party to that provincial bargaining relationship, the Labour Relations Bureau of the Ontario 
General Contractors Association has a sufficient direct interest in matters which affect that provin- 
cial bargaining relationship to give it standing to bring this application. The applicants are there- 
fore entitled to raise the issue of whether or not the London Forming Agreement violates section 
148 of the Act. 


a; Accordingly, the Labourers’ 1059’s preliminary motion is dismissed in its entirety. 
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Ill 


The Merits 


10. The London Forming Agreement contains the following purpose statement and recog- 
nition clause: 


GENERAL PURPOSE 


The general purpose of this Agreement is to establish mutually satisfactory relations between 
the Employer and its employees engaged in concrete forming and finishing construction, to pro- 
vide a means for the prompt and equitable disposition of grievances, and to establish and main- 
tain satisfactory working conditions, hours of work and wages for all employees who are subject 
to its provisions engaged in concrete forming and finishing construction. 


ARTICLE 1 - RECOGNITION 


1.01 The Employer recognizes the Union as the sole collective bargaining agency for all its con- 
struction employees engaged in concrete forming and finishing construction on all construction 
projects within the counties of Middlesex, Bruce, Elgin, Oxford, Perth, and Huron, save and 
except non-working foremen and persons above the rank of non-working foremen, office, cleri- 
cal and engineering staff. 


1.02 The Employer agrees to apply the terms and conditions of the Local 1059 Appendix of the 
Collective Agreement between the Ontario Formwork Association and the Formwork Council 
of Ontario (as it may be from time to time amended) to all concrete forming and finishing con- 
struction undertaken in the industrial, commercial and institutional sector of the construction 
industry in the Counties of Middlesex, Bruce, Elgin, Oxford, Perth and Huron. 


The previous such collective agreement (which expired in February, 1992) contained the same arti- 
cle 1.01 but no article 1.02. 


bile The collective agreement between the Ontario Formwork Association and the Form- 
work Council of Ontario is commonly known as the Ontario Formwork Agreement. The Ontario 
Formwork Association is an employer bargaining agency which has not been designated as an eI 
employer bargaining agency but which bargains with the Formwork Council of Ontario, which is a 
council of trade unions consisting of the International Union of Operating Engineers, Local 793 
(‘Engineers 793’) and Labourers’ International Union of North America, Local Unions 183, 247, 
491, 493, 506, 527, 597, 625, 837, 1036, 1059, 1081 and 1089 (all of which are also affiliated bar- 
gaining agents of a labourers designated employee bargaining agency), for a province-wide collec- 
tive agreement covering all construction employees engaged in concrete forming construction in all 
sectors of the construction industry, including the ICI sector, employed by employer members of 
the Ontario Formwork Association. 


12. The applicants submit that the London Forming Agreement violates section 50, and 
more importantly from their perspective, section 148 of the Labour Relations Act, in that it is a col- 
lective agreement or arrangement affecting employees represented by Labourers’ 1059 in the ICI 
sector of the construction industry other than the single provincial agreement contemplated by the 
Act. The applicants submit that the province-wide collective bargaining scheme established by the 
Act for the ICI sector provides that there can be only one ICI collective agreement for each pro- 
vincial bargaining unit established by the designation orders issued by the Minister under section 
141 of the Labour Relations Act, subject only to certain specified and limited exceptions in the des- 
ignations themselves, and that as constituents of particular employer and employee bargaining 
agencies respectively, the applicants and Labourers’ 1059 are bound by the legislative scheme to 
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adhere to the single ICI sector provincial agreement negotiated by their designated bargaining 
agencies. 


13. The applicants acknowledge that the employer and employee designations in question 
in this case contain an exemption from the Labourers’ provincial ICI collective bargaining scheme 
for the Ontario Formwork Agreement but submit that this exemption should be narrowly con- 
strued. The applicants submit that the London Forming Agreement purports to cover all construc- 
tion employees in all sectors of the construction industry within the Labourers’ 1059s geographic 
jurisdiction, that it does not fall within the Ontario Formwork Agreement exemption in the desig- 
nation order, and that the London Forming Agreement is therefore null and void insofar as it 
relates to the ICI sector. The applicants rely on the Board’s decision in Rockwall Concrete Forming 
(London) Limited, [1988] OLRB Sept. 963 and also referred the Board to All-Pro Contractors, 
[1982] OLRB Rep. Aug. 1109 and KNK Limited, supra. 


14. Labourers’ 1059 and the London Contractors submit that the meaning and intent of 
Article 1 of the London Forming Agreement is to bind them to the Ontario Formwork Agreement 
in the ICI sector; that is, that Article 1.02 constitutes a “pick-up agreement” with respect to con- 
crete forming construction work in the ICI sector such that the London Contractors are bound to 
the Ontario Formwork Agreement for all ICI concrete forming construction work in Ontario. 


15: Local 1059 and the London Contractors argue that Rockwall Concrete Forming (Lon- 
don) Limited, supra, was wrongly decided, and that that decision incorrectly interprets the applica- 
ble designation orders and the Labour Relations Act. They submit that for the purposes of the 
Ontario Formwork Agreement Labourers’ 1059 is not an affiliated bargaining agent; that is, that 
Local unions of the Labourers’ International Union of North America are not affiliated bargaining 
agents of the Labourers’ designated employee bargaining agency and a trade union which is not an 
affiliated bargaining agent is not subject to the limitations of section 148 of the Act. Referring to 
Verdi Forming Limited, [1983] OLRB Rep. Oct. 1728, which was not referred to Rockwall, supra, 
Labourers’ 1059 and the London Contractors submit that the Labourers’ designation confirms that 
when a trade union represents employees in the ICI sector who do not commonly bargain sepa- 
rately (or to put it another way, employees in different trades who commonly bargain together), it 
does not act as an affiliated bargaining agent. Further, they argue that in any event the London 
Forming Agreement in effect ‘‘opts into” the Ontario Formwork Agreement and is therefore not 
an agreement or arrangement prohibited by either section 50 or section 148. 


16. Sections 50, 51, 52, 135, 137(3), 139(1) and (2) 140, 141(1) and (2), 146(4) and 148(1) 
and (2) provide that: 


50.There shall be only one collective agreement at a time between a trade union or council of 
trade unions and an employer or employers’ organization with respect to the employees in the 
bargaining unit defined in the collective agreement. 


51. A collective agreement is, subject to and for the purposes of this Act, binding upon the 
employer and upon the trade union that is a party to the agreement whether or not the trade 
union is certified and upon the employees in the bargaining unit defined in the agreement. 


52.-(1) A collective agreement between an employers’ organization and a trade union or council 
of trade unions is, subject to and for the purposes of this Act, binding upon the employers’ orga- 
nization and each person who was a member of the employers’ organization at the time the 
agreement was entered into and on whose behalf the employers’ organization bargained with 
the trade union or council of trade unions as if it was made between each of such persons and 
the trade union or council of trade unions and upon the employees in the bargaining unit 
defined in the agreement, and, if any such person ceases to be a member of the employers’ orga- 
nization during the term of operation of the agreement, the person shall, for the remainder of 
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the term of operation of the agreement, be deemed to be a party to a like agreement with the 
trade union or council of trade unions. 


(2) When an employers’ organization commences to bargain with a trade union or council of 
trade unions, it shall deliver to the trade union, or council of trade unions a list of the names of 
the employers on whose behalf it is bargaining and, in default of so doing, it shall be deemed to 
bargain for all members of the employers’ organization for whose employees the trade union or 
council of trade unions is entitled to bargain and to make a collective agreement at that time, 
except an employer who, either alone or through the employers’ organization, has notified the 
trade union or council of trade unions in writing before the agreement was entered into that the 
employer will not be bound by a collective agreement between the employers’ organization and 
the trade union or council of trade unions. 


(3) A collective agreement between a certified council of trade unions and an employer is, sub- 
ject to and for the purposes of this Act, binding upon each trade union that is a constituent 
union of such a council as if it had been made between each of such trade unions and the 
employer. 


(4) A collective agreement between a council of trade unions, other than a certified council of 
trade unions, and an employer or an employers’ organization is, subject to and for the purposes 
of this Act, binding upon the council of trade unions and each trade union that was a member of 
or affiliated with the council of trade unions at the time the agreement was entered into and on 
whose behalf the council of trade unions bargained with the employer or employers’ organiza- 
tion as if it was made between each of such trade unions and the employer or employers’ organi- 
zation, and upon the employees in the bargaining unit defined in the agreement and, if any such 
trade union ceases to be a member of or affiliated with the council of trade unions during the 
term of operation of the agreement, it shall, for the remainder of the term of operation of the 
agreement, be deemed to be a party to a like agreement with the employer or employers’ orga- 
nization, as the case may be. 


(5) Where a council of trade unions, other than a certified council of trade unions, commences 
to bargain with an employer or an employers’ organization, it shall deliver to the employer or 
employers’ organization a list of the names of the trade unions on whose behalf it is bargaining 
and, in default of so doing, it shall be deemed to bargain for all members or affiliates of the 
council of trade unions for whose employees the respective trade unions are entitled to bargain 
and to make a collective agreement at that time with the employer or the employers’ organiza- 
tion, except a trade union that, either by itself or through the council of trade unions, has noti- 
fied the employer or employer’s organization in writing before the agreement is entered into 
that it will not be bound by a collective agreement between the council of trade unions and the 
employer or employers’ organization. 


135. Membership in an accredited employers’ organization shall not be denied or terminated 
except for cause which, in the opinion of the Board, is fair and reasonable. 


137.-(3) Where, on the complaint of an interested person, trade union, council of trade unions, 
employers’ organization, employee bargaining agency or employer bargaining agency, the 
Board is satisfied that a person, employee, trade union, council of trade unions, affiliated bar- 
gaining agent, employee bargaining agency, employer, employers’ organization, group of 
employers’ organizations or employer bargaining agency, bargained for, attempted to bargain 
for, or concluded any collective agreement or other arrangement affecting employees repre- 
sented by affiliated bargaining agents other than a provincial agreement as contemplated by sub- 
section 148(1), it may direct what action, if any, a person, employee, trade union, council of 
trade unions, affiliated bargaining agent, employee bargaining agency, employer, employers’ 
organization, group of employers, organizations, or employer bargaining agency, shall do or 
refrain from doing with respect to the bargaining for, the attempting to bargain for, or the con- 
cluding of a collective agreement or other arrangement other than a provincial agreement as 
contemplated by subsection 148(1). 


139.-(1) In this section and in sections 137 and 140 to 155, 


“affiliated bargaining agent” means a bargaining agent that, according to established trade 
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union practice in the construction industry, represents employees who commonly bargain sepa- 
rately and apart from other employees and is subordinate or directly related to, or is, a provin- 
cial, national or international trade union, and includes an employee bargaining agency; (‘agent 
négociateur affilié’’) 


“bargaining”, except when used in reference to an affiliated bargaining agent, means province- 
wide, multi-employer bargaining in the industrial, commercial and institutional sector of the 
construction industry referred to in the definition of “sector” in section 119; (‘‘négociation”’) 


“employee bargaining agency” means an organization of affiliated bargaining agents that are 
subordinate or directly related to the same provincial, national or international trade union, and 
that may include the parent or related provincial, national or international trade union, formed 
for purposes that include the representation of affiliated bargaining agents in bargaining and 
which may be a single provincial, national or international trade union; (“organisme négociateur 
syndical’’) 


“employer bargaining agency” means an employers’ organization or group of employers’ orga- 
nizations formed for purposes that include the representation of employers in bargaining; (‘‘or- 
ganisme négociateur patronal’’) 


“provincial agreement” means an agreement in writing covering the whole of the Province of 
Ontario between a designated or accredited employer bargaining agency that represents 
employers, on the one hand, and a designated or certified employee bargaining agency that rep- 
resents affiliated bargaining agents, on the other hand, containing provisions respecting terms or 
conditions of employment or the rights, privileges or duties of the employer bargaining agency, 
the employers represented by the employer bargaining agency and for whose employees the 
affiliated bargaining agents hold bargaining rights, the affiliated bargaining agents represented 
by the employee bargaining agency, or the employees represented by the affiliated bargaining 
agents and employed in the industrial, commercial an institutional sector of the construction 
industry referred to in the definition of “‘sector” in section 119. (“convention Provinciale’’) 


(2) Where an employer is represented by a designated or accredited employer bargaining 
agency, the employer shall be deemed to have recognized all of the affiliated bargaining agents 
represented by a designated or certified employee bargaining agency that bargains with the 
employer bargaining agency as the bargaining agents for the purpose of collective bargaining in 
their respective geographic jurisdictions in respect of the employees of the employer employed 
in the industrial, commercial or institutional sector of the construction industry, referred to in 
the definition of “sector” in section 119, except those employees for whom a trade union other 
than one of the affiliated bargaining agents holds bargaining rights. 


140. Where there is conflict between any provision in sections 141 to 154 and any provision in 
sections 5 to 58 and 63 to 138, the provisions in sections 141 to 154 prevail. 


141.-(1) The Minister may, upon such terms and conditions as the Minister considers appropri- 
ate, 


(a) designate employee bargaining agencies to represent in bargaining provin- 
cial units of affiliated bargaining agents, and describe those provincial 
units; 


(b) despite an accreditation of an employers’ organization as the bargaining 
agent of employers, designate employer bargaining agencies to represent in 
bargaining provincial units of employers for whose employees affiliated 
bargaining agents hold bargaining rights, and describe those provincial 
units. 


(2) Where affiliated bargaining agents that are subordinate or directly related to the different 
provincial, national or international trade unions bargain as a council of trade unions with a sin- 
gle employer bargaining agency for a province-wide collective agreement, the Minister may 
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exclude such bargaining relationships from the designations made under subsection (1), and sub- 
section 148 (2) shall not apply to such exclusion. 


[emphasis added] 


146.-(4) A voluntary recognition agreement in so far as it relates to the industrial, commercial 
and institutional sector of the construction industry shall be between an employer on the one 
hand and either, 


(a) anemployee bargaining agency; 


(b) one or more affiliated bargaining agents represented by an employee bar- 
gaining agency; or 


(c) a council of trade unions on behalf of one or more affiliated bargaining 
agents affiliated with the council of trade unions, 


on the other hand, and shall be deemed to be on behalf of all the affiliated bargaining agents of 
the employee bargaining agency and the defined bargaining unit in the agreement shall include 
those employees who would be bound by a provincial agreement. 


148.-(1) An employee bargaining agency and an employer bargaining agency shall make only 
one provincial agreement for each provincial unit that it represents. 


(2) On and after the 30th day of April, 1978 and subject to sections 141 and 147, no person, 
employee, trade union, council of trade unions, affiliated bargaining agent, employee bargain- 
ing agency, employer, employers’ organization, group of employers’ organizations or employer 
bargaining agency shall bargain for, attempt to bargain for or conclude any collective agreement 
or other arrangement affecting employees represented by affiliated bargaining agents other than 
a provincial agreement as contemplated by subsection (1), and any collective agreement or 
other arrangement that does not comply with subsection (1) is null and void. 


The applicable Labourers’ employee designation order (there are three Labourers’ designation 
orders), which is mirrored by the employer designation order, reads as follows: 


The designation of The Labourers’ International Union of North America and The Labourers’ 
International Union of North America, Ontario Provincial District Council dated April 21, 
1978, amended July 13, 1978 and December 6, 1978, is further amended by excluding from this 
designation the bargaining relationship between the Metropolitan Toronto House Wreckers 
Association and The Labourers’ International Union of North America, and The Labourers’ 
International Union of North America, Ontario Provincial District Council so that the designa- 
tion reads as follows: 


Pursuant to clause a of subsection 1 of section 139 [now section 141] of The Labour Relations 
Act, R.S.O. 1970, c. 228, as amended, I hereby designate The Labourers’ International Union 
of North America and The Labourers’ International Union of North America, Ontario Provin- 
cial District Council as the employee bargaining agency to represent in bargaining all construc- 
tion labourers, including masons’ or bricklayers’ tenders, plasterers and plasterers’ apprentices 
and all employees engaged in cement finishing, waterproofing or restoration work, represented 
by the following affiliated bargaining agents: 


1. The Labourers’ International Union of North America; or 


2. The Labourers’ International Union of North America, Ontario Provincial 
District Council; or 


3. The following Local Unions: 183, 247, 491, 493, 506, 527, 597, 607, 625, 
749, 837, 1036, 1059, 1081 and 1089; or 


4. Any other Local of The Labourers’ International Union of North America 
which, in the future, may be chartered to represent construction labourers, 
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including masons’ or bricklayers’ tenders, plasterers and plasterers’ appren- 
tices, and employees engaged in cement finishing, waterproofing or restora- 
tion work; 


(Which Council and Unions are hereinafter collectively referred to as “the Unions’’), in the 
industrial, commercial and institutional sector of the construction industry in the Province of 
Ontario, and without limiting the generality of the foregoing, to represent in bargaining as 
aforesaid all employees bound by or parties to: 


(a) certificates of the Ontario Labour Relations Board granted to the Unions 
or any of them; 


(b) voluntary recognition agreements with the Unions or any of them; 


(c) collective agreements to which the Unions or any of them have been or are 
party to or bound by, covering the industrial, commercial and institutional 
sector of the construction industry in the Province of Ontario. 


For purposes of clarity, it should be noted that notwithstanding the fact that locals set out in 
paragraph 3 above are affiliated bargaining agents within the meaning of clause a of section 137 
[now section 139], certain of them have or may acquire bargaining rights, or are, or may become 
bound by, certain collective agreements affecting all sectors of the construction industry cover- 
ing all employees engaged in concrete forming construction, namely the agreement between 
Locals 183 and 1081, and the Ontario Form Work Association and between Local 493 and 
Romm Construction Company Limited, whereby they represent employees who do not com- 
monly bargain separately and apart from other employees. Therefore, with respect to bargain- 
ing on behalf of employees of members of the Ontario Form Work Association and Romm Con- 
struction Company Limited, and such other employers for whom any of the local unions have or 
may acquire bargaining rights for all employees engaged in concrete forming construction, such 
locals are not affiliated bargaining agents within the meaning of clause a of section 137 [now sec- 
tion 139], nor are they included in or covered by this designation under subsection 1 of section 
139 [now section 141], nor are they or the said collective agreements and bargaining thereunder 
affected by section 133 [now section 135] of The Labour Relations Act. 


Pursuant to subsection 2 of section 139 [now section 141] of The Labour Relations Act, J hereby 
exclude from this designation the bargaining relationship between the Formwork Council of 
Ontario and the Ontario Form Work Association. 


Pursuant to subsection 2 of section 139 [now section 141] of The Labour Relations Act, I hereby 
exclude from this designation the bargaining relationship between the Metropolitan Toronto 
House Wreckers Association and The Labourers’ International Union of North America and 
The Labourers’ International Union of North America, Ontario Provincial District Council. 


[emphasis added] 


is In our view, Rockwell, supra, was correctly decided. In that case the employer claimed 
that it was only bound to what it called a multi-sector formwork agreement with Labourers’ 1059 
which did not apply outside of Board Area No. 3 (the London area). Labourers’ 1059 confirmed 
that this “‘local forming agreement” would apply to all concrete forming work in all sector of the 
construction industry including the ICI sector in Board Area No. 3 only. Labourers” 1059 asserted 
the right to make its own local bargain with respect to ICI formwork as a recognized exception to 
the provincial ICI bargaining scheme. In finding that this “local formwork agreement” was a col- 
lective agreement or arrangement which was null and void, pursuant to section 148(2) of the Act, 
insofar as it related to the ICI sector of the construction industry, the Board in Rockwall, supra, 
reasoned that: 


25. There are a number of difficulties with these propositions. First, it is not obvious how the 
Minister, in the exercise of his/her power of ‘“‘designation and description’’, can declare that 
something which is clearly an affiliated bargaining agent as a matter of statutory definition, and 
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is so recognized in the designation itself, is not an affiliated bargaining agent in some circum- 
stances or for certain purposes not recognized by the statute, - especially when section [141(2)] 
quite specifically deals with the limited circumstances in which bargaining relationships may be 
excluded from the designation and therefore the provincial ICI regulatory scheme. It is not at all 
clear how an affiliated bargaining agent meeting the definition of section [139(1)(a)] can cease 
to be an affiliated bargaining agent for some purposes by Ministerial decree; moreover, if the 
Minister’s authority to “‘designate”’ and “‘describe” extended that far, section [141(2)] of the Act 
would be entirely unnecessary. The Minister could simply “describe” the designated bargaining 
agency and the ambit of its authority, so as to exclude any local or other arrangement which the 
Minister considered appropriate - even if that arrangement applied to the ICI sector. We doubt 
that that was what was intended by the Legislature or that the Legislature intended that exemp- 
tions from the designation might be made (and therefore exemptions from the provincial bar- 
gaining scheme would be created) other than in accordance with section [141(2)] of the Act. 


26. Rockwall’s local formwork agreement clearly does not meet the requirements of section 
[141(2)]. Rockwall is not an employer bargaining agency (see the definition of that term in section 
137(1)(d)). Rockwall does not bargain with a council of trade unions. Rockwall’s purported 
agreement is not province-wide. Indeed, even a close reading of the terms of the designation 
does not unequivocally support Rockwall’s proposed interpretation, because the reference to 
multi-sector forming agreements, which might, by itself, suggest any number of them, is fol- 
lowed by the word “namely” indicating that the Minister had only two specific collective agree- 
ments in mind. We accept Local 1081’s position that, despite some ambiguity in the language, 
what the Minister was exempting was the Form Work Council agreement and any other Labour- 
ers’ local which might choose to opt into that agreement. Finally, it should be noted that in the 
penultimate paragraphs of the designation, where the Minister is expressly exercising the 
authority granted to him under section [141(2)] of the Act, it is only the bargaining relationship 
between the Form Work Council and the Ontario Form Work Association which is excluded 
from the designation. Therefore, even if the Minister could exclude these other local arrange- 
ments from the provincial bargaining scheme (and, for reasons already mentioned, we doubt 
that such exclusion could be authorized other than under section [141(2)]) the terms of the des- 
ignation do not establish such Ministerial intention. When read as a whole, we think that, inso- 
far as formwork is concerned, the Minister intended only to exempt from the provincial scheme, 
ICI formwork which was subject to a pre-existing, provincial formwork agreement, conforming 
to the requirements of section 139(2). Rockwall’s agreement does not. 


[emphasis added] 


In Shearwall Forming (East) Ltd., [1989] OLRB Rep. Dec. 1254, the Board commented on the 
doubts expressed in paragraph 25 of Rockwall, supra as follows: 


14. Although the Board has previously expressed some doubts as to the ability of the Minister of 
Labour to declare or deem something which is an affiliated bargaining agent to not be one (see 
Rockwall Concrete Forming (London) Limited, [1988] OLRB Rep. Sept. 963), it is clear, as the 
Board recognized in Ellis-Don Limited, {[1988] OLRB Rep. Dec. 1254 (at paragraph 36), that 
neither the Council nor any of its constituent trade unions are a designated employee bargaining 
agency or an affiliated bargaining agent of one with respect to employees engaged in concrete 
forming construction (see also Matterhorn Construction (Hamilton) Limited, [1981] OLRB Rep. 
Sept. 1276 at paragraphs 6 and 7). Concrete form work has not been exempted or excepted from 
the province-wide ICI collective bargaining scheme in a general way. Rather, there is a limited 
exception or exemption which has been made for some concrete forming construction collective 
bargaining relationships to the extent, and only to the extent, that such specific relationships have 
been so exempted. The agreements relied upon by the Council and the respondents in these pro- 
ceedings are section [146(5)] type of collective agreements in the sense that they apply to section 
[146(5)] type bargaining units. Sections [146(1)] through (4) do not apply to these units and, in 
that sense, the Council is in no different position that other construction trade unions, like the 
CLAC, which are neither employee bargaining agencies nor affiliated bargaining agents of one. 


[emphasis added] 
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18. The Board’s decision in Rockwall, supra is not inconsistent with Verdi Forming Limited, 
supra. In Verdi Forming Limited, supra, the Board merely confirmed the obvious; that is, that the 
Ontario Formwork Agreement is valid for formwork in the ICI sector. In Rockwall, supra, the 
Board found, correctly in our view, that a local forming agreement or arrangement which is in no 
way connected with the Ontario Formwork Agreement is not a valid one insofar as it relates to the 
ICI sector. 


19; Notwithstanding the Board’s comments in Shearwall, supra, which might suggest other- 
wise, we agree with the Board’s conclusion in Rockwall, supra that the Minister cannot decree that 
a trade union which is an affiliated bargaining agent within the meaning of section 139(1) of the 
Labour Relations Act and is so identified in a designation order is not an affiliated bargaining agent 
for some ICI purposes. Section 141(2) of the Act does not empower the Minister to so decree; it 
only empowers the Minister to exclude a bargaining relationship between two or more affiliated 
bargaining agents which bargain as a council of trade unions with a single employer bargaining 
agency with respect to the ICI sector from a designation and section 148(2) of the Act; that is, to 
exempt such a bargaining relationship from the ICI provincial bargaining scheme and the prohibi- 
tions of section 148(2) in that respect. (We note with respect to Engineers 793, which is part of the 
Formwork Council of Ontario and is bound by the Ontario Formwork Agreement, that the Oper- 
ating Engineers Employer and Employee designation orders also exempt the bargaining relation- 
ship between the Formwork Council of Ontario and the Ontario Formwork Association but con- 
tain no clarity note or other suggestion that Engineers 793 is not an affiliated bargaining agent for 
that purpose. ) 


20. We also agree with the finding in Rockwell, supra (and in Shearall, supra) that the only 
bargaining relationship which has been excluded or exempted from the Labourers’ designation 
orders herein is the bargaining relationship between the Ontario Formwork Association and the 
Ontario Formwork Council. 


val The question in this case is whether the London Forming Agreement falls within that 
exclusion. 
Z2s If it was a pure pick-up agreement there would be no ‘“‘London Forming Agreement”’, 


there would only be an agreement pursuant to which the London Contractors agree to be bound to 
the Ontario Formwork Agreement for all purposes and to be represented in bargaining in that 
respect by the Ontario Formwork Association. The London Forming Agreement does purport to 
do that for the ICI sector. Labourers’ 1059 appeared to suggest that the London Contractors are 
bound by the Ontario Formwork Agreement if they perform any concrete formwork outside of 
Board Area No. 3. Although the London Contractors did not specifically disagree with this asser- 
tion, they did not agree with it either. What they did say was that “the London Forming Agree- 
ment is a pick-up agreement for purposes of ICI forming work”. 


23: The wording of Article 1 of the London Forming Agreement purports to limit its opera- 
tion to Board Area No. 3 in all sectors of the construction industry, including the ICI sector. By 
operation of section 146(4) of the Labour Relations Act, Article 1.02 has the effect of binding the 
London Contractors to the Ontario Formwork Agreement for ICI forming work throughout 
Ontario. The same cannot be said for non-ICI forming work. There is no provision in the Act anal- 
ogous to section 146(4) which applies to non-ICI construction work and the terms of the London 
Forming Agreement specifically limit its non-ICI application to Board Area No. 3. In addition, 
there are differences between the London Forming Agreement and the Ontario Formwork Agree- 
ment. For example, there is no equivalent to Article 3.01(c) of the former in the Ontario Form- 
work Agreement, the London Forming Agreement provides for a wage rate premium for working 
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foremen and the Ontario Formwork Agreement appears not to for Labourers 1059, and there are 
differences between the grievance, business representative, jurisdictional disputes, safety, sanita- 
tion and shelter, and employer contributions and remittances provisions in the two agreements. In 
addition, Article 28 of the London Forming Agreement requires an employer to maintain the 
terms and conditions of that agreement for employees it requires to work “outside of the geo- 
graphic area covered by this agreement’, which suggests a kind of “in and out of Board Area No. 
3” coverage in other than the ICI sector. At the same time, Article 1 of Labourers’ 1059 Appendix 
to Schedule “‘E” of the Ontario Formwork Agreement (which prevails in the event of a conflict 
with the master portion) provides that the London Forming Agreement applies to members of 
Labourers’ 1059 to the extent that concrete forming work is not covered by the Ontario Formwork 
Agreement. All of this suggests that there is work covered by the London Forming Agreement 
which is not covered by the Ontario Formwork Agreement, namely non-ICI work. 


24. Pick-up agreements are common in the construction industry. In essence, they are 
agreements between one or more employers with one or more trade unions pursuant to which the 
employer(s) agrees to abide by specific collective agreements in specified circumstances. In this 
case, the London Contractors have “picked up”, or are deemed to have “picked up” pursuant to 
section 146(4) of the Labour Relations Act, the Ontario Formwork Agreement with respect to con- 
crete forming construction work in the ICI sector of the construction industry throughout the prov- 
ince of Ontario. They have not “picked up” that portion of the Ontario Formwork Agreement 
which relates to non-ICI concrete forming work. 


20: For purposes of this application, does it matter that the London Contractors have 
“picked up” only part of the Ontario Formwork Agreement? No it does not. The province-wide 
bargaining provisions of the Labour Relations Act, including section 148, are primarily concerned 
with the ICI sector and only incidentally with the non-ICI sectors. Similarly, while the exemption 
in the Labourers’ employer and employee designation orders encompasses the entire Ontario 
Formwork Agreement bargaining relationship, it is only significant for purposes of the ICI sector. 


cu. In the result, we are satisfied that insofar as the London Forming Agreement relates to 
the ICI sector, it operates to bind the London Contractors to the Ontario Formwork Agreement 
which is the product of the bargaining relationship which has been specifically exempted from the 
prohibitions of section 148(2) of the Labour Relations Act. It is therefore not a collective agree- 
ment or arrangement which contravenes section 148(2) of the Labour Relations Act. Nor is there 
any overlap between the two agreements such that section 50 of the Act has been breached. 


Die This application is therefore dismissed. 


EE EEE 
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0769-92-M United Brotherhood of Carpenters and Joiners of America, Local 18, 
Applicant v. Matthews Contracting Inc., Responding Party v. Labourers’ Interna- 
tional Union of North America, Ontario Provincial District Council, Intervenor 


Construction Industry - Sector Determination - Board finding construction of under- 
ground concrete water storage tank to be work in the ICI sector of the construction industry, and 
not in heavy engineering sector or sewer and watermain sector as asserted by Labourers’ union - 
Declaration issuing accordingly 


BEFORE: S. Liang Vice-Chair, and Board Members D. A. MacDonald and J. Redshaw. 


APPEARANCES: David McKee and Bill Veitch for the applicant; Richard J. Charney, Oliver Toffol 
and Brian Chambers for the responding party; and John Moszynski, Tony LaMacchia and Mike 
Popovich for the intervenor. 


DECISION OF THE BOARD; December 16, 1993 


ie This is a sector determination. On August 24, 1993, the Board provided its ‘‘bottom- 
line” ruling on this case, finding that the work at issue is work in the industrial, commercial and 
institutional sector (“ICI”) of the construction industry of Ontario. We now provide our reasons 
for that ruling. 


KR 


Za We begin with a summary of the facts, which we have necessarily abbreviated in our 
recounting. In providing the following summary, we have reviewed the oral evidence, the written 
documents and materials provided to us, and the representations of the parties. Where necessary, 
we have reconciled conflicts in the oral evidence. The latter part of this case proceeded in a partic- 
ular manner which was agreed to by the parties (see our decision of June 3, 1993), and which 
involved the submission of written factual statements in place of a number of witnesses. In making 
our findings, we have not found it necessary to rely on any factual assertion contained in the writ- 
ten materials to which the other parties have not specifically indicated their agreement (in writing 
or in their representations), nor have we found it necessary to resolve any factual disputes as 
between the oral evidence and the written statements of fact. 


a The work which is the subject of this dispute is an underground concrete water storage 
tank on Strachan St. in Hamilton, adjacent to the waterfront. The work started on April 1, 1992. 
The work was contracted for by the Regional Municipality of Hamilton Wentworth (‘the 
Region”’), and was performed by Matthews Contracting Inc. (herein called ‘“Matthews’’, “the com- 
pany” or “the employer’’). 


4. The Region is responsible for sewage treatment. The project essentially consisted of 
building an underground water storage tank about 40 metres by 80 metres. On top of the tank is a 
parking lot. Before the tank was built, storm water and sewage overflow ran into the bay. The pur- 
pose of the tank is to receive that material and store it until there is Capacity at the sewage treat- 
ment plant to process it. There is a pumping station connected to the tank which will pump the 
dirty water to the treatment plant, about 4 to 5 miles away. Once the water is treated at the plant, 
it will then go back into the bay. The tank was located at this site for convenience, as there were 
existing pipes into the bay, the site was available, and there was an existing sewage pumping sta- 
tion on the site that could be modified. 
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ay The building of the tank is at the core of the contract undertaken by Matthews. How- 
ever, the contract also included work which was necessitated by the building of the tank, such as 
roadwork and sewer and watermain work, which is not the subject of the present sector dispute. 


6. In addition to serving a holding function, the tank also performs a settling function. The 
water sitting in it will settle out and if more comes in before it can be treated, the water on top, 
which is cleaner, will flow out. There is a flushing device in the tank so that the sludge that settles 
at the bottom of the tank can be be flushed. The Region has built a previous storage tank with the 
same function. In deciding on the design of the Strachan tank, they reviewed the operation of the 
other tank and decided to use a different and better flushing system. 


i. A typical water treatment plant receives water from a river or lake, which goes through 
a chemical process to be treated. Then the chemicals are removed, the water is made clear, fluori- 
nated if necessary, and is sent into a water line. Sewage treatment requires liquids to go through 
clarifiers and settlers, sludge digesters, and a chlorine contact chamber, which are then sent back 
into the river/lake or a water line. The end product in every case is cleaner water. Typically, water 
and sewage treatment plants are run by a municipality. Industries, such as Ontario Hydro and min- 
ing companies, may also have their own water treatment plants. 


8. The evidence was that the City of Hamilton required a building permit for the work on 
the tank. No architect was involved in the project; however, the project required an engineer. 


o. The equipment used included a mobile crane. A mobile crane was more suitable than a 
tower crane because the project did not require the height of a tower crane and did require the 
mobility. Bulldozers and backhoes were used for the excavation and backfill. These are the same 
machines that would be used for building construction, though a greater number were used on this 
site because there was a larger area and bigger volume to be excavated. 


10. One of the specific problems that had to be overcome on this project was the problem 
of ensuring that the tank would stay in place. Because of wet soil conditions, when the tank is 
empty, there is a risk of floating upwards in the soil. Therefore, the tank had to be anchored down. 
Because of the wet soil, the method used was 12 metre caissons. Soil caissons have been used in 
the building of a number of structures along the Hamilton waterfront, but in those structures, the 
caissons served a load bearing purpose. If the tank had been built on a hill, instead of near the 
water table, anchors would not have been required to hold the tank down. If instead of a tank, the 
Region had built a building on this site, there would have been the same problem of upward pres- 
sure. Caissons are also used in road building and bridges. 


at Another construction problem posed by the site was the need to keep water out of the 
excavated areas. Matthews used Coffer dams, which are sheet piles driven into the ground to form 
a dam around an excavated area so that it can be worked in without water flowing in. Again, the 
construction of a building on this site would have posed the same problem. If the project was a 
building instead of a tank, a different method of keeping water out might have been used. For 
instance, Matthews might have employed a type of pile that would have been incorporated into the 
structure itself, instead of temporary sheet piles. In any event, however, the problem that required 
the use of the piles was the site condition, and not the type of structure being built. The choice of 
piles to be used may depend on the structure to be built but is essentially a matter of economics. 


12; Matthews used the EFCO forming system for the tank, which is a steel formwork sys- 
tem used in concrete forming regardless of sector. The forming for the job was straightforward and 
involved standard procedure. The forms were assembled for a section. Once the concrete was 
cured and dried, the form was then lifted as a whole panel to be used on the next section. No 
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unique skills were required for this forming. The same skills are used in the formwork of this struc- 
ture as on typical ICI work. The same set of formwork was used for both the tank and the box cul- 
verts. Matthews used the same work force of Labourers interchangeably for the work on the tank 
and on the box culverts. Matthews asserts that it would be inefficient to have a different crew of 
people for the forming on the box culverts as on the tank because one crew could be kept continu- 
ously occupied going back and forth between the parts of the project. 


13: Matthews is a general contractor involved in many kinds of work in many different sec- 
tors. It doesn’t restrict itself in the type of work it will bid on. Matthews has had collective agree- 
ments with the Labourers for many years, although not with the Carpenters until recently. With 
the signing of a “‘peace agreement” between the Carpenters and Labourers in Board Area 8, which 
precluded the Labourers from doing Carpenters’ work in the ICI, Matthews entered into negotia- 
tions with the Carpenters which culminated in a voluntary recognition agreement. 


14. Thus, until recently, it has never been an issue for Matthews what was ICI work and 
what was not ICI work, since it had agreements with the Labourers which covered a broad range of 
sectors. If work was arguably Labourers work, Matthews would use the Labourers to do it, under 
whatever agreement the Labourers were prepared to apply. On this project, the work was done by 
the Labourers under the terms of the HAND agreement, which is a local agreement between Local 
837 of the Labourers and the Hamilton and Niagara District Association of Sewer, Watermain and 
Road Contractors. This agreement is incorporated by reference into the Labourers’ Civil Engi- 
neering Agreement between the LIUNA Ontario Provincial District Council on behalf of its affili- 
ated local unions and the employers signature to it, including Matthews, covering work in the 
sewer and watermain, road building and heavy construction sectors. 


iy There were a variety of trades on the project as a whole. There was some 
electrical/mechanical work, some reinforcing steel, masonry, and work which required operating 
engineers. All work other than electrical/mechanical, reinforcing steel, and operating engineers’ 
work was done by the Labourers. The electrical work was done by a non-union sub-contractor. 
The mechanical work was done under the provincial ICI agreement covering the pipefitting trade. 
Both the reinforcing steel work and the operating engineers work was done under collective agree- 
ments covering both heavy engineering and the ICI. 


16. For the most part it appears that there have been two discrete sets of contractors doing 
the work of installing concrete water storage tanks, whether underground or as part of sewage or 
water treatment plants. Generally speaking, one set of contractors works under ICI provincial 
agreements, employing both Carpenters and Labourers under their respective ICI agreements. 
Also generally speaking, another set of contractors, which does not have bargaining rights with the 
Carpenters, does the work using only Labourers to do the forming, under non-ICI agreements. It 
is fair to say that where the contractor has a bargaining relationship only with the Labourers, the 
parties treat the work as non-ICI. Where the contractors have a bargaining relationship with both 
the Labourers and the Carpenters, they have almost always performed the work under the ICI 
agreements, including, in two cases, contractors which were bound to both the Labourers ICI and 
Civil Engineering Agreement. 


he Where similar work has been done as part of the construction of a sewage treatment 
plant or water treatment plant, the work has, to a much greater degree, been done by the first set 
of contractors (ie. working under ICI collective agreements). Where the work has been the instal- 
lation of a tank only, the work has been done more often by the first set of contractors, though the 
difference is narrower. Sometimes, the two sets of contractors bid on the same work, as was the 
case on this project. 
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18. Although the Labourers take the position, which was disputed, that the Carpenters ICI 
agreement in fact covers work in the heavy engineering sector, on our review, we do not find that 
it does. We are therefore satisfied that when similar work has been done by other contractors 
under the terms of the Carpenters’ provincial agreement, it was done under the terms of an /C/ 
agreement. 


19: The Carpenters were contacted about the availability of workers under their ICI agree- 
ment by some of the contractors in preparation for their bids on this project. Many of the contrac- 
tors on the list of bidders are bound to either the Labourers’ Civil Engineering Agreement or the 
HAND agreement directly, or another Labourers’ non-ICI agreement. Three of the bidders are 
bound to the ICI agreements with the six civil trades (including carpenters and labourers) and two 
of these three submitted their bids on the basis of the ICI agreements. 


20. Similar work to the Strachan tank has been done in the Hamilton and Niagara region 
under the terms of the HAND agreement on at least six previous projects. From about 1980 to the 
early 1990’s, Matthews has been responsible for the construction of or additions to about v0.6 
water or sewage treatment/water pollution control plants throughout the province, involving the 
construction of large concrete tanks, on which it applied non-ICI collective agreements. 


RK 


ZA: The Labourers assert that this project is in the heavy engineering sector of the construc- 
tion industry. In the alternative, they state that it is open to the Board to find that it is work in the 
sewer and watermain sector. Counsel submits that the Board should inquire first as to the end use 
of the project. If the end use is clearly industrial, commercial or institutional, then the work is ICI, 
notwithstanding that the work is similar to work which may also be undertaken in the heavy engi- 
neering sector. Here, there is no industrial, commercial or institutional element to the use for 
which the tank is intended. The purpose of the project is to improve the flow of sewers, not to 
serve some ICI use. 


BE: In the submission of the Labourers, the Board can draw no meaningful distinction 
between the work included in this project which all parties acknowledge is in the sewer and water- 
main sector, and the work on the tank itself. 


298 Further, the construction problems which were presented by this project were engineer- 
ing problems. No architect was engaged in the project. The problems and solutions encountered on 
this project are similar to the problems and solutions arising in work on locks, dams and bridges, 
all of which are clearly in the heavy engineering sector. 


24. It is submitted that most of the employers bidding on this project saw it as falling under 
the Labourers Civil Engineering collective agreement. There has been much work which is similar 
to this project which has been done throughout Ontario under non-ICI collective agreements. 
Clearly, where a contractor has a bargaining relationship with the Labourers only, those parties 
have treated similar work as non-ICI work. Ultimately, the evidence as to the characteristic 
employment relations on this type of project reveals that different contractors bid on the work and 
treat it as coming within a given sector depending on the particular coliective bargaining relation- 
ships to which they are party. 


py In the submission of counsel for the employer, the Board should ask itself whether this 
structure is more like structures in the ICI, or more like infrastructure like bridges which are 
designed to support other things. It is important for the Board to have regard to the fact that no 
architects were required for this project. The problems faced on this project were primarily engi- 
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neering problems as distinct from design or architectural problems. On this basis alone, this project 
can be characterized as a project in the heavy engineering sector. If this is not enough, the evi- 
dence of the end use of the project points to its use as part of a sewer and watermain process. 
Either way, what is clear is that the project has no connection to the ICI. 


26. In the submission of counsel for the Carpenters, the Labour Relations Act defines ‘‘sec- 
tor” as a “division of the construction industry as determined by work characteristics”. The factors 
which the other parties rely on to support their position that this project is in the heavy engineering 
sector are not very helpful because they do not actually distinguish one sector from another. For 
instance, the major problem on this project was the soil conditions, which necessitated the use of 
caissons. Since this problem would have existed regardless of the type of structure built on this site, 
it would be incorrect to rely on the use of caissons (as an engineering type of problem as contrasted 
with an architectural type of problem) as determining the sector in which this work belongs. In 
fact, the only ‘work characteristic” on this project which can meaningfully distinguish between the 
ICI and other sectors is the fact that a building permit was required. 


Pell The fact that no architect was required on the job cannot be determinative, since archi- 
tects are not essential to many industrial structures. Under the Architects Act and Professional 
Engineers Act, both architects and professional engineers are entitled to provide designs for large 
buildings intended for industrial occupancy, although only a professional engineer may provide 
services in connection with such a building that relate to engineering issues. 


28. Counsel disputes that this tank should be considered as part of the sewer system. 
Rather, this tank is part of an industrial process, whose end product is clean water. As contrasted 
with other projects in other sectors, such as bridges and canals, the process which the tank serves 
transforms raw materials, ie. dirty water, into an end product. 


pink Counsel for the Carpenters analyzed the evidence of the employment relations on other 
similar projects, arriving at the conclusions set out in our summary of facts above with respect to 
the type of contractors and collective bargaining relationships that have characterized this type of 
work. 


30. The Board was referred to the following cases in argument: The Heavy Construction 
Association of Toronto, [1973] OLRB Rep. May 245; Ecodyne Limited, [1979] OLRB Rep. July 
629; West York Construction Ltd., [1983] OLRB Rep. Dec. 2132; Sword Contracting Limited, 
[1985] OLRB Rep. May 743; Ambro Materials and Construction Limited, [1987] OLRB Rep. July 
948; Steen Contractors Limited, [1989] OLRB Rep. Nov. 1173; Future Care Limited, [1990] OLRB 
Rep. Aug. 844; Dufferin Construction Company, The Foundation Company of Canada Limited, 
Dufferin Construction Company et al, Aug. 31, 1992 [unreported]; The General Contractors’ Sec- 
tion of the Toronto Construction Association, [1971] OLRB Rep. Nov. 719; Mechanical Contrac- 
tors Association Hamilton, [1972] OLRB Rep. Nov. 923; National Capital Roadbuilders 
Association, [1988] OLRB Rep. June 604; Sikora Mechanical Ltd. [1982] OLRB Rep. June 941; 
Bird Construction Company Limited, [1984] OLRB Rep. Dec. 1688; Sutherland-Schultz Limited, 
[1988] OLRB Rep. June 632; Gisar Contracting Limited, [1985] OLRB Rep. April 528; Ellis-Don 
Limited, [1988] OLRB Rep. Dec. 1254; Shearwall Forming (East) Ltd., [1989] OLRB Rep. Dec. 
1254. 


KK 


a Section 119 of the Act defines “‘sector’’ in the following manner: 


“sector” means a division of the construction industry as determined by work characteristics and 


Dee 
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includes the industrial, commercial and institutional sector, the residential sector, the sewers 
and watermains sector, the roads sector, the heavy engineering sector, the pipeline sector and 
the electrical power systems sector; 


The Heavy Construction Association of Toronto, supra, an early Board case to which all 
parties referred, applies and interprets the notion of “‘sector” under the Act. In that case, the 
Board analyzed the definition of “sector” (which, with one change that does not concern us, has 
remained the same throughout the intervening years) and in particular, how one of the enumerated 


sectors contained in that definition could meaningfully be distinguished from another: 


10. We must thus turn to an examination of the meaning of section 106(e) [now 119] of the Act 
which defines the term sector. An examination of that definition indicates that it contains three 
components. The first component is that sector is a division of the construction industry. The 
term construction industry is defined in the Labour Relations Act in section 1(1)(f) [now 1(1)] 
which reads as follows: 


1.-(1)(f) ‘‘construction industry’? means the business that are engaged in construct- 
ing, altering, decorating, repairing or demolishing buildings, structures, 
roads, sewers, water or gas mains, pipe lines, tunnels, bridges, canals or 
other works at the site thereof. 


Although certain terms appearing in the definition of construction industry also appear in clause 
(e) of section 106, the relationship between these two definitions is not sufficient to afford any 
assistance in interpreting the meaning of the term sector. 


11. The second component of the definition in clause (e) of section 106 sets out the method by 
which divisions of the construction industry are to be determined. Thus, the divisions of the con- 
struction industry which constitute sectors are to be “determined by work characteristics”. On 
the other hand the expression “work characteristics” is one which is open to a variety of mean- 
ings and the problem of interpreting this section is largely one of ascribing the correct meaning 
to this expression. 


12. The third and remaining component of the definition of sector is the enumeration of seven 
sectors of the construction industry which are included as meanings of the term sector of the 
construction industry. These, in turn, raise the additional problem of ascribing the correct 
meaning to each of the individual sectors so enumerated. 


13. Although the definition of sector can be broken down into these three component parts, 
clearly the starting point in interpreting the statutory language used in the definition is the 
observation that they constitute one definition in the Act. Thus, it is clear that when the legisla- 
ture enumerated the specific sectors set out in the definition it must be taken to have applied the 
test set out in that section when enumerating the sectors named therein. That is to say the enu- 
merated sectors are divisions of the construction industry determined by work characteristics. 
Thus, the enumerated sectors give us a key to interpreting the expression “‘work characteristics” 
and in turn once the expression work characteristics is clarified this will provide assistance in the 
correct interpretation of each of the enumerated sectors. 


14. An examination of the enumerated sectors in clause (e) of section 106 leads to the conclu- 
sion that for all but one of the sectors listed the names given to these divisions of the construc- 
tion industry relate to the use which is ultimately made of the construction. At first this may 
appear to be somewhat of a puzzle in that the connection between the use of the construction 
and the work characteristics may not be obvious. Upon examination, however, it becomes clear 
that the use that is ultimately made of the construction will to a large extent determine the task 
or the work to be performed at the construction site. The task in turn will have certain charac- 
teristics which make that project distinguishable from other types of construction. Thus, each of 
the sectors enumerated, by focusing on the different end uses of the construction, distinguishes 
one type of construction from other types of construction on the basis of peculiar tasks which 
are common to that type of project. The work characteristics which distinguish one sector from 
the other sectors of the construction industry may be shown in terms of the type of problems to 
be dealt with at the job site, the types of solutions resorted to at certain job sites, the material 
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used, the relative importance of various specifications, the variety of skills and trades, and cer- 
tain characteristic relations with employees. This list of characteristics is not to be thought of as 
exhaustive, but as examples of particular characteristics which differ between the various sectors 
enumerated in the Act. 


15. Having given a meaning to the test for determining sectors on the basis of work characteris- 
tics we can now turn to use this meaning as a tool for obtaining the criteria which separate one 
sector from another sector of the construction industry. However, as noted above there is one 
sector which unlike the other sectors enumerated in the Act does not refer to the end use made 
of the construction in that sector. This is the heavy engineering sector, which is the subject mat- 
ter of this application. The name of this sector comes from the view that the division of the con- 
struction industry with which it is concerned has distinct peculiarities. As the name implies the 
problems faced in such construction projects are primarily engineering problems as distinct from 
design or architectural problems. Thus, for instance, these are projects in which it is more 
important that they serve their intended function rather than be attractive. The other character- 
istic of construction in this sector is that it involves the use of “heavy equipment”. That is equip- 
ment which is capable of lifting, for example, heavy steel or concrete beams or equipment that is 
capable of moving huge amounts of earth, stone or concrete. Perhaps the classic example of a 
heavy engineering project is the construction of a large bridge. 


16. However, if we try to define the heavy engineering sector in terms of the emphasis of engi- 
neering problems and the use of large scale equipment, we are confronted with the problem that 
these two characteristics are not sufficient to distinguish projects which clearly fall into the other 
enumerated sectors. Thus, for instance, the construction of a large refinery, steel mill, power 
station or sewage settling basin may have these same characteristics. We are thus faced with the 
potential conflict that any project in any of the other sectors can arguably be placed in the heavy 
engineering sector if the problem is an engineering problem and the equipment used is large 
scale or heavy equipment. Clearly, section 106(e) should not be interpreted in a way to allow 
such an ambiguity or uncertainty as to the meaning of the term “sector”. The problem, how- 
ever, is not difficult to overcome. As pointed out earlier, the other sectors are defined in terms 
of the use ultimately made of the construction. This has the clear advantage of determining the 
sector at the earliest stages of the project. Thus any uncertainty as to whether the project falls in 
one sector or another can be removed even before work has commenced at the job site. The 
removal of such an uncertainty is, of course, a desirable goal in labour relations and indeed the 
legislature in its wisdom has seen fit to remove the uncertainty from the definition by labelling 
the other sectors with names designating the end use of the project. 


6) Particularly significant to the case before us is the Board’s discussion above of the dis- 
tinction between the heavy engineering sector and the other sectors enumerated in section 119. We 
distill from that discussion the following principle for the purposes of the case before us: that the 
work in question is in the heavy engineering sector if its end use is not industrial, commercial, insti- 
tutional (or related to sewer and watermain, which was the alternative argument proposed by the 
Labourers and by Matthews), if the problems faced on the construction project are primarily engi- 
neering as distinct from design or architectural problems, and if there is use of “heavy equipment”’. 


34. In our view, the end use of the tank falls within the ICI. It is part of a process of sewage 
treatment and water pollution control. To the extent that industrial projects are about the process- 
ing or transformation of raw materials, this tank is one element or stage in the processing of sew- 
age overflow and storm water overflow into clean water. If this tank were located directly in a pro- 
cessing facility, we would have no trouble considering it as part of the process. The fact that it is 
physically separate from the processing plant does not change its nature, in our view, since it was 
clearly built as an extension to the system of water and sewage treatment. 


Sh It is true that the tank is located at the juncture of two ‘“systems”’, the sewer system and 
the sewage treatment system. It was urged on the Board that because the contract by Matthews 
included the installation of sewer lines which all parties accepted as part of the sewer and water- 
main sector, it was not logical to view the construction of the tank as being in a different sector. To 
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the extent that Matthews performed all of the work itself, using an interchangeable work force, the 
responsibility for all aspects of the job has been integrated, regardless of sector lines. 


36. Although at first blush, there is some logic to this position, we are not ultimately per- 
suaded by it. First, this position gives undue weight to the manner in which this particular contrac- 
tor viewed the project. It also gives undue weight to the particular collective bargaining relation- 
ship between Matthews and the Labourers on this site. As was clear from the evidence, these 
parties have never had to draw strict demarcation lines between sectors in respect to formwork, 
since Matthews has until recently only employed Labourers for this work, and has been bound to 
agreements with the Labourers covering forming in a number of different sectors. Although there 
are obvious advantages to such an approach for these two parties, it does not assist the Board to 
determine a sector issue once it has been raised, as it was here, by the introduction of another col- 
lective bargaining relationship which relies on a sector determination. 


SL. As well, where work exists at the juncture of two sectors, the Board will always have to 
find the appropriate dividing line. The parties acknowledge that if a similar tank were located 
inside an industrial facility, it would be considered as ICI work. Yet undoubtedly, such a tank 
would also be connected to outside sewer and watermain lines. Counsel for the Labourers asserts 
that this tank is no more in the ICI than is the toilet in one’s home. This statement is telling, since 
we suspect that all parties would be surprised if it were asserted that the installation of a toilet in a 
home is work in the sewer and watermain sector since it is connected to outside sewer and water 
lines. 


Sho We thus conclude that the tank, as an adjunct to a system of treating sewage and water 
which we view to be an industrial process, is work in the ICI sector. 


39: In keeping with the thoughts expressed in The Heavy Construction Association of 
Ontario, supra, it is unnecessary because of our conclusions as to the end use of this tank, to con- 
sider whether the work characteristics of this project are uniquely heavy engineering in nature. 
However, we provide some brief comments on these matters. 


40. In general, we do not find the work characteristics of this project to point to a heavy 
engineering project. It is fair to say that the problems faced by this project were not primarily 
design or architecture, and in a sense they were engineering problems. But they were engineering 
problems associated with the site itself more than the structure, and therefore they were engineer- 
ing problems which might well have been present if the project had involved the construction of a 
building on the same site. 


41. We do not find that the type of equipment used on this project was distinctly “heavy 
equipment”. There was no heavy lifting involved, of the kind necessary in the building of a bridge, 
for example. There was a lot of excavation in the sense that there was a large area to be dug, but 
the excavation was done with the same type of equipment that is used in virtually all other types of 
construction. 


42. Our conclusion that the end use of this work is ICI is reinforced by the evidence as to 
the employment relations typical of this type of work throughout the province. Although the evi- 
dence is not totally unequivocal, we are satisfied that this type of work has tended to be performed 
by contractors bound to ICI collective agreements, using members of the trades which are covered 
by those agreements. 


43. In answer to the issue put before us, therefore, we declare that the building of the Stra- 
chan Street water storage tank is work in the ICI sector of the construction industry. 


ee 
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2084-93-R Canadian Union of Professional Security-Guards, Applicant v. 
Meadowvale Security Guard Services Inc., Responding Party v. The Christian 
Labour Association of Canada (CLAC), Intervenor 


Certification - Sale of a Business - Security Guard - Union applying to represent guards 
employed by condominium corporation at single location - Security company acquiring contract to 
provide security services at condominium two weeks later - Security firm already having collective 
agreement with rival union - Parties agreeing that security company should be named as employer in 
bargaining unit description - Rival union and employer asserting that collective agreement between 
them barring certification application - Board deferring consideration of certification application 
pending filing by interested party of sale of business application under section 64 of the Act 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members F. B. Reaume and G. McMenemy. 


APPEARANCES: E. C. Carla Zabek and James A. Whyte for the applicant; John Hughes for the 
responding party; Ron Rupke and Ed Bosveld for the intervenor. 


DECISION OF THE BOARD; December 1, 1993 


5 This is an application for certification filed with the Board on September 23, 1993 (‘the 
certification application date”). The application is in respect of employees who are essentially 
employed as security guards at a condominium location in Richmond Hill, Ontario. 


Zs On the certification application date the security guards at that location were employed 
by either York Regional Condominium Corporation 645 or Ontario Guard Services Inc. 


ae On October 6, 1993 Meadowvale Security Guard Services Inc. (‘““Meadowvale”’) 
acquired the contract to provide security services at the condominium location and became the new 
employer of the employees employed as security guards at that location. 


4. Meadowvale has a collective agreement with the Christian Labour Association of 
Ontario (““CLAC”’). That collective agreement is effective from September 1, 1993 to August 31, 
1996. The recognition clause of that collective agreement refers to a bargaining unit which appears 
to include the employees at the condominium location. The recognition clause states: 


ARTICLE 2 - RECOGNITION 


2.01 The Employer recognizes the Union as the sole bargaining agent of all employees in 
the bargaining unit as defined in Article 2.02 and as classified in Schedule “A” 
attached hereto and made part hereof. 


2.02" 13(2) This Agreement covers all persons employed on all sites outlined in Sched- 
ule “B”, save and except Patrol Supervisors and persons above the rank of 
Patrol Supervisor, dispatch personnel, Head or Branch office personnel 
employed as Managers, Client Service Representatives, sales staff, 
accounting and payroll staff, office and clerical staff. 


(b) Any new sites obtained by the Employer shall be added to Schedule ge = oe 
effective on the date on which the Employer enters into a contract with a 
client to provide services for that site. 


(c) Any sites currently operated by the Employer shall be added to Schedule 
‘“B” at such time when the Union has been chosen as bargaining agent by a 
majority of employees on that site. 
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D3 An application pursuant to the successor employer provisions of the Labour Relations 
Act (section 64 of the Act) had not been filed by any party prior to the hearing of this matter on 
November 8, 1993. 


6. Representatives of Meadowvale and the applicant union (“CUPSG’’) participated in 
the Board’s usual telephone waiver process. During the course of that process these two parties 
agreed that the correct name of the responding party was ‘““Meadowvale Security Guard Services 
Inc.” and agreed upon the following bargaining unit description: 


all security officers of Meadowvale Security Guard Services Inc. employed at 326 Major Mac- 
Kenzie Drive East in the Town of Richmond Hill, save and except patrol supervisors and per- 
sons above the rank of patrol supervisor. 


Representatives of CLAC did not participate in that telephone waiver process. 


ig As the parties could not agree upon the status of CLAC to participate in this certifica- 
tion application and could not agree upon the effect, if any, of the collective agreement between 
Meadowvale and CLAC, the matter proceeded directly to hearing. More specifically, an issue 
arose as to whether that collective agreement constituted a bar to the certification application filed 
by CUPSG. 


8. At the hearing counsel for the CUPSG asserted that the collective agreement between 
CLAC and Meadowvale did not act as a bar to the certification application because on September 
1, 1993 (when the collective agreement became effective) and on September 23, 1993 (when the 
certification application was filed) Meadowvale was not the employer of the affected employees. 
Counsel for the CUPSG therefore requested ‘‘a certificate indicating that the [CUPSG] is the 
exclusive bargaining agent of the affected employees as of the date of our application for certifica- 
tion” because CUPSG had demonstrated it had more than fifty-five per cent support in the agreed- 
upon bargaining unit. Counsel submitted that by virtue of the successor employer provisions of the 
Act (and in particular section 64(2.1)), Meadowvale ‘“‘steps into the shoes’’ of the predecessor 
employer and became the correct respondent in the certification proceedings. In addition, counsel 
argued that CLAC had no status to intervene in these proceedings as it did not represent any of the 
affected employees, was not the bargaining agent of such employees on the certification applica- 
tion date and had not filed any membership evidence on behalf of such employees. 


De Although the CUPSG’s primary position was that the collective agreement between 
Meadowvale and CLAC was irrelevant, it asserted in the alternative that the collective agreement 
was not valid by reason of section 49 of the Act. Moreover, insofar as the collective agreement 
referred to future sites and future employees, the collective agreement constituted a voluntary rec- 
ognition agreement of a bargaining unit which CLAC was not entitled to represent as it did not 
have majority, or any, support within that bargaining unit (see section 61(1) of the Act). CUPSG 
submitted that CLAC and Meadowvale ought therefore to be put to the strict proof of their collec- 
tive agreement and CLAC’s entitlement to represent the employees within this “‘expanded”’ bar- 
gaining unit. 


10. Meadowvale was not represented by counsel at the hearing. Mr. John Hughes spoke on 
behalf of the corporate entity and took no position with respect to the status of CLAC to intervene 
in these proceedings. He submitted that the collective agreement was a valid collective agreement 
entered into after CLAC had been certified to represent several of the sites at which Meadowvale 
provides security services. The purpose of the broad recognition clause was to avoid future prob- 
lems relating to “the intermingling of employees at sites” in the event Meadowvale acquired con- 
tracts to provide services to other sites. Some of the security guards employed by Meadowvale 
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move from site to site and Meadowvale wished to avoid the “administrative nightmare” which 
would result if employees were subject to a collective agreement at one site and not another. Ina 
similar vein, Mr. Hughes expressed concern that he would prefer employees to be represented by a 
single trade union, not by different trade unions. Neither did he wish employees to be covered by 
different collective agreements depending on the site at which they worked at any particular time. 
It was his further position that it was up to the employees to choose which union they wished to 
have represent them, that he would abide by their wishes, but that he preferred to have ‘“‘one union 
throughout the company’’. Mr. Hughes emphasized he had no preference whether that union was 
CEAC or CUPSG: 


iu It was not disputed by the representatives of CLAC that as of the date of application by 
the CUPSG it was not entitled to represent any of the employees in the agreed-upon bargaining 
unit. Its interest in the employees and the site however, arose when Meadowvale acquired the con- 
tract and became the employer of the employees affected by this application. Although it had no 
interest or status in these proceedings when the responding party was York Regional Condomin- 
ium Corporation 645 or Ontario Guard Services Inc., once Meadowvale became the employer of 
the employees and, through application of section 64 of the Act the responding party to this certifi- 
cation proceeding, CLAC acquired an interest in the proceedings and by virtue of its collective 
agreement status to intervene. It was submitted that, although CUPSG can, or could have been 
certified with respect to the employees of York Regional Condominium Corporation 645 or 
Ontario Guard Services Inc., once CUPSG agreed that Meadowvale became the respondent, it 
had to consider the collective agreement between CLAC and Meadowvale. 


IDE. The substance of the argument of CLAC is that with Meadowvale as a respondent 
comes Meadowvale with a collective agreement already in place. It was the position of CLAC, 
however, that the wishes of the employees with respect to choosing a trade union to represent 
them was significant. The CLAC representative therefore advocated that a run-off vote between 
the two unions be conducted to determine the wishes of the employees (a position opposed by 
CUPSG). 


13 There are a number of issues which arise as a result of the facts surrounding this appli- 
cation. There is merit to each of the parties’ positions. It is our view, however, that the issues 
raised by these facts can only be properly addressed by the parties and, in the absence of agree- 
ment amongst them, can only be properly adjudicated by the Board in the context of a successor 
employer application. In particular, it is our view that the range of remedies and powers available 
to the Board to address the issues raised by the parties can only be found in the successor employer 
provisions. 


14. In our view, in the context of this certification application, the ability of the Board to 
fashion an appropriate result (and one which makes labour relations sense) is somewhat circum- 
scribed. For example, if the Board were to accept at face value the assertion that the correct 
respondent was Meadowvale and were to accept at face value the agreed-upon bargaining unit 
description reference to “employees of Meadowvale” without looking at any of the surrounding 
circumstances and the application of the successor employer provisions, the Board might conclude 
that the application for certification should be dismissed because, on the certification application 
date, Meadowvale did not have any employees in the bargaining unit (see section 8 of the Act). On 
the other hand, if Meadowvale is the employer, and by reason of the successor employer provi- 
sions the employer of the employees in the bargaining unit on the certification application date, the 
effect of its collective agreement with CLAC and the challenges to the validity of that collective 
agreement raised by CUPSG must be considered. Similarly, in the context of the present certifica- 
tion application, the Board could not, in our view, address the intermingling concerns raised by 


[1993] OLRB REP. DECEMBER 1343 


Meadowvale. In our view, there may also be an issue as to whether the Board has the jurisdiction 
to direct the taking of such a two-way representation vote in the context of this certification appli- 
cation. In addition, it must be recalled that employees at the Condominium location have only 
been given notice of CUPSG’s certification application. In the face of that notice, it would be sur- 
prising indeed if they were now asked instead to choose between two competing unions. 


ee In all of the circumstances, the Board has determined that it should not consider this 
certification application further until a successor employer application pursuant to section 64 of the 
Act is made by either CUPSG, CLAC, Meadowvale or any other interested person. Through the 
filing of an application under section 64 of the Act, not only will notice be given to all employees 
affected by that application and the certification application, but the Board can then address the 
various issues and disputes raised as a result of the circumstances and can deal with these matters 
from a perspective that makes labour relations sense. 


iG: This panel is not seized with this matter. 





3814-92-JD Labourers’ International Union of North America, Ontario Provincial 
District Council and Labourers’ International Union of North America, Local 
Union 1036, Applicants v. Nicholls Radtke Limited, United Brotherhood of Car- 
penters and Joiners of America, Local 446, Responding Parties 


Construction Industry - Jurisdictional Complaint - Labourers’ union and Carpenters’ 
union disputing assignment of work consisting of releasing, removal and dismantling of formwork 
built in connection with power plant foundation walls, heat recovery steam generator foundation 
piers, various machine base foundations, turbine bases and other piers - Board not finding trade 
agreement relied on by Labourers’ to be helpful in deciding dispute - Factors of collective bargaining 
relationships, skill and ability, and economy and efficiency not clearly favouring either trade - Work 
in dispute assigned to Carpenters’ union 


BEFORE: S. Liang, Vice-Chair, and Board Members W. N. Fraser and J. Redshaw. 


APPEARANCES: L. A. Richmond and W. Suppa for Labourers, Local 1036; Denis Flynn for 
Nicholls-Radtke Limited and David McKee and Gil Scott for Carpenters, Local 446. 


DECISION OF THE BOARD; December 10, 1993 


Le This is a complaint concerning work assignment filed pursuant to the provisions of sec- 
tion 93 of the Labour Relations Act. This complaint arose out of work performed by Nicholls 
Radtke Limited (‘‘the employer” or ‘“‘the company’’) at the Lake Superior Power Co-generation 
project in Sault Ste. Marie during November and December of 1992 and January and February of 
1993. The work in dispute was assigned by the employer to members of the Labourers Interna- 
tional Union of North America, Local 1036 (‘‘the Labourers”). This assignment of work resulted 
in a grievance by the United Brotherhood of Carpenters and Joiners of America, Local 446 (‘‘the 
Carpenters”), which was adjourned on the agreement of the parties in order that the jurisdiction 
dispute be determined. 


2 The Board held a consultation with the parties on October 7 and November 25, 1993, 
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where this panel heard the representations of the parties with respect to the dispute and with 
respect to the documents and materials filed by the parties in this matter. 


ef The work in dispute consists of the releasing, removal and dismantling of formwork 
built in connection with power plant foundation walls, heat recovery steam generator foundation 
piers, various machine base foundations, turbine bases, and other piers. It includes the initial 
releasing and removal of the formwork from the concrete face, and the removal of strongbacks and 
whalers necessary for the dismantling and removal of the formwork from the work area. Because 
the work in dispute occurred over a number of days, and for varying lengths of time, there is some 
factual dispute about the details of the work on some of these days. We do not need to determine 
these factual disputes for the purposes of our findings in this jurisdiction dispute. The nature of the 
work in dispute was clear enough that the parties had no trouble taking positions and making rep- 
resentations in support of their positions. 


4, It is fair to say that the dispute chrystallized around the issue of which trade should be 
entitled to perform the stripping of formwork which was not to be re-used intact or essentially 
intact for further forming on the same project, but where the forming materials will be re-used to 
build further formwork. With respect to formwork, such as panel forming, which is to be re-used in 
essentially the same configuration, the parties do not dispute the Carpenters’ entitlement to the 
stripping of this formwork (although at one point, the Labourers also claimed jurisdiction over the 
removal of the strongbacks and whalers once the forming was taken off the concrete). With respect 
to formwork which is not to be re-used essentially intact for the same project, the Labourers claim 
entitlement to all the work required for its stripping, and the Carpenters claim entitlement to all 
such work where the materials are to be re-used for formwork, whether or not on this project. 


ay There is no dispute that after the formwork has been released and dismantled, the Lab- 
ourers have jurisdiction over its cleaning, oiling and carrying. 


6. It appears that on this project, where the formwork in dispute was not re-used essen- 
tially intact, most of the materials have nevertheless been cleaned and stored, since it consists of 
special plywood and lumber produced for forming purposes. 


ie The Labourers rely heavily on a trade agreement signed in 1949 between international 
representatives of the two unions. In 1964, this agreement was adopted in writing by local repre- 
sentatives of the Carpenters and Labourers, for the District of Algoma. 


8. We do not find this trade agreement to be helpful in deciding this dispute. In 
Fraser-Brace Engineering Company, Limited, [1969] OLRB Rep. Jan. 1087 the Board heard exten- 
sive evidence with respect to this agreement, concluding that, 


....[dJespite the volume of the testimony, however, little light was shed on the extent of the Car- 
penters jurisdiction in the stripping of forms contemplated by the October 3rd, 1949 memoran- 
dum on concrete forms. The testimony primarily served to underscore the obtuseness of the lan- 
guage of the document on its face. [para.20] 


9. The Board also stated that “if there ever was a genuine common understanding as to 
the division of jurisdiction envisaged by the 1949 memorandum between the Labourers and Car- 
penters that understanding ceased to exist in less than two years.” Finally, the Board stated: 


....In summary, paragraph 1 of the October 3, 1949 memorandum on concrete forms does not 
draw a clearly defined line of demarcation as to the jurisdiction of the Labourers and Carpenters 
unions over the stripping of forms. Rather, the document bears ambiguities on its face which 
have been the source of ever increasing jurisdictional discord between the two unions almost 
since its inception. [para.29] 
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10. In light of the comments of the Board above, we are not inclined to rely on this agree- 
ment unless the evidence clearly establishes, with respect to this local area, a common understand- 
ing between the trades as to the meaning of the agreement. We find such evidence lacking in the 
case before us. 


| To the extent there is evidence of the employer’s prior preferences with respect to simi- 
lar work, it favours the Carpenters. In May of 1989, the company assigned similar work to mem- 
bers of the Carpenters on a project at Algoma Steel. This assignment became the subject of a juris- 
diction dispute which was eventually withdrawn, without prejudice. Since the withdrawal was 
made without prejudice, this panel does not make any findings against any party because of the 
withdrawal. However, there is no reason why the work in dispute cannot be relied upon as an 
example of employer preference. Further, all parties acknowledge that similar work was assigned 
by the employer on this very project to members of the Carpenters. As well, although both unions 
claimed to have support for their positions from the original written assignments on this project 
(and both trades claim they have no disagreement with that original assignment), the language 
used by the employer favours the Carpenters, insofar as the assignments are based on reusable and 
non re-usable materials, as opposed to formwork. 


WA Turning to the area practice, we find some lack of detail in the documents submitted. 
We rely only on what is specific enough that it refers to the work in dispute, or from which we can 
draw reasonable inferences. Taking this into account, it appears that contractors in the area have 
performed the work predominantly in one of two ways: with a crew of Carpenters, or with a crew 
of Carpenters with Labourers assisting in the dismantling. 


13. We do not find the factors of collective bargaining relationships, skill and ability, and 
economy and efficiency to favour either trade clearly. 


14. In the circumstances of this case, having regard in particular to the past practice of this 
employer, the wording of the original written assignment and the practice of other contractors in 
the area, we find that the assignment of the work in dispute on specified dates to members of the 
Labourers was wrong. Although it appears that in other circumstances the two trades have been 
able to work together on a composite crew on the dismantling of the formwork once it has been 
removed from the concrete, we do not think that ordering this option will promote predictability 
and industrial peace in the circumstances of this case. Given the obvious history of problems 
between the two trades on this site in arriving at a line of demarcation with respect to the stripping 
of formwork, we find it necessary to draw such a line ourselves. Therefore, with respect to the 
stripping of formwork where either the formwork is to be re-used essentially intact or the materials 
are intended to be re-used for forming purposes, we find that the Carpenters ought to be assigned 
the releasing and removal of hardware, the removal of the formwork from the concrete face, and 
the dismantling of the formwork for purposes of transporting away from the work area. 


i 
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2454-93-R Labourers’ International Union of North America, Local 1059, Appli- 
cant v. Ogden Allied Building Services Inc., Responding Party 


Bargaining Rights - Bargaining Unit - Certification - Cleaning contractor operating at 
single location within municipality - Union proposing municipal unit, rather than site-specific unit as 
proposed by employer - Whether section 64.2 of the Act should lead Board to change its practice in 
respect of bargaining unit descriptions - Board finding union’s proposed unit appropriate - Certifi- 
cate issuing 


BEFORE: Russell G. Goodfellow, Vice-Chair. 


APPEARANCES: John Moszynski and Jim McKinnon for the applicant; Lorenzo Lisi and Nick 
Paulozza for the responding party. 


DECISION OF THE BOARD; December 16, 1993 


ie This is an application for certification. 


2 The Board finds that the applicant is a trade union within the meaning of section 1(1) of 
the Labour Relations Act. 


>: The issue in this case is whether the applicant should be certified to represent a unit of 
the respondent’s employees described by reference to the ‘City of London” or to the specific 
street address where the respondent currently performs services. The applicant is seeking the for- 
mer, the respondent requests the latter. 


4, At the outset of the hearing, the Board asked the respondent why the Board ought to 
depart from its normal practice of certifying by reference to the municipality where the employer 
has operations at only one location in the municipality, and directed the respondent’s attention to 
the Board’s recent decision in Burns International Security Services Limited, [1993] OLRB Rep. 
June 480. The respondent replied that building services, unlike security services, may support an 
exception to the Board’s practice and that it was not satisfied that the Burns case adequately 
addressed the arguments it wished to make concerning section 64.2 of the Act. The respondent also 
Suggested that it was unclear from the Burns decision whether the employer had been seeking a 
site specific certificate or one described by reference not just to the site but to the particular client 
serviced at the site. 


5, On that basis, the Board determined that it would hear the parties’ submissions on the 
following facts agreed upon at the hearing. 


I 


6. The employer provides cleaning and maintenance services to building owners and oper- 
ators. Its cleaning activities are of two types, hard and soft. Hard cleaning involves operating 
machinery such as a buffing machine. Soft cleaning involves, for example, collecting garbage, dust- 
ing, and washroom maintenance. Hard cleaning tends to require more full-time people than soft 
cleaning. 


i Maintenance work includes everything arising from the operation of the contract on the 
property, such as the operation and repair of boilers or air exchange systems in the building. Main- 
tenance work tends to be performed in the day time and may require the services of a fourth class 
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engineer. It may also involve more day to day interaction with the building manager than cleaning 
services. 


8. The employer acquires its contracts by tender on a site specific basis. The type and 
extent of services provided may vary from site to site. Under the present contract at the Royal 
Bank Building in London, the employer provides cleaning services in the evenings from Monday to 
Friday. The employer has no other contracts at present in the city of London. 


. In cities where the employer has more than one contract, there is typically little interde- 
pendence between sites. Exchanges of personnel may be limited to emergencies. Depending upon 
the size of the contract, there may or may not be an on-site manager. Ultimately, all sites report to 
a central administration in Toronto. At times, management of the company may come to the vari- 
ous sites to deal with common problems or issues. Although separate payroll records are kept for 
each site, all payrolls are administered centrally at head office. 


10. Industry practice on the geographic scope of the bargaining unit is variable. The 
employer offered a number of examples of site specific certificates in the city of London, all of 
which were the product of agreement rather than litigation. The applicant provided examples of 
municipal-wide collective agreements covering between two and twenty-five sites. In one such 
agreement, seniority is site specific but recall rights are city-wide. 


Il 


is The employer submits that its evidence with respect to industry practice does two 
things. First, it should relieve any concern the Board may have about any “prejudice” to the union 
flowing from a site specific certificate. Second, the examples of site specific certificates illustrate 
that there is a “different type of world” for cleaning services that municipal-wide certificates do not 
reflect. 


12: The employer also submits that the policy concerns giving rise to the Board’s preference 
for municipal-wide certificates have been alleviated in the building services industry by section 64.2 
of the Act, which states in part: 


64.2-(1) This section applies with respect to services provided directly or indirectly by or to a 
building owner or manager that are related to servicing the premises, including building cleaning 
services, food services and security services. 
(2) This section does not apply with respect to the following services: 

1. Construction. 


2. Maintenance other than maintenance activities related to cleaning the premises. 


3. The production of goods other than goods related to the provision of food services 
at the premises for consumption on the premises. 


(3) For the purposes of section 64, the sale of a business is deemed to have occurred, 


(a) if employees perform services at premises that are their principal place of 
work; 


(b) if their employer ceases, in whole or in part, to provide the services at those 
premises; and 


(c) if substantially similar services are subsequently provided at the premises 
under the direction of another employer. 
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(4) For the purposes of section 64, the employer referred to in clause (3)(b) is considered to be 
the predecessor employer and the employer referred to in clause (3)(c) is considered to be the 
successor employer. 


ou The employer submits that section 64.2 overcomes the concern that a site specific certif- 
icate would permit an employer to move its operations ‘‘across the street”’ at the cost of a trade 
union’s bargaining rights. According to the employer, the union’s bargaining rights are now pro- 
tected no matter what the employer might do. Any successor to an Ogden contract would inherit 
the union’s bargaining rights and collective agreement by operation of law. On that basis, the 
employer submits, municipal-wide certificates are no longer necessary in this industry and, in this 
case, the Board should place greater weight on the evidence that employees at a future Ogden site 
may not share a community of interest with those at the existing site. 


Ill 


14. The Board is not persuaded by the employer’s arguments. Taking each in turn, it is not 
at all clear that section 64.2 was intended to address, or has the effect of addressing, all of the con- 
cerns underlying the Board’s preference for municipal-wide certificates. 


15. As pointed out by the employer, the concerns that gave rise to municipal-wide certifi- 
cates in circumstances where the employer operates at only one location in the municipality were 
outlined in 7.R.S. Food Services Limited, [1980] OLRB Rep. Apr. 542 at 543: 


4. Where an employer has only one location within a municipality, the Board’s consistent prac- 
tice, apart from the construction industry, has been to describe the geographic scope of the bar- 
gaining unit by reference to the municipality rather than the respondent’s particular location. 
This practice results from a balancing of two competing interests: the individual’s interest pre- 
served by section 3 of the Act to be free to join a trade union of his own choice on the one hand, 
and, on the other, the concern of the Board as well as the union and employees involved in any 
particular case that sufficient stability adhere to the bargaining rights conferred .... 


5. While limiting a bargaining unit to the respondent’s particular location would give consider- 
able latitude to an individual’s freedom to join a trade union of his own choice, it could, at the 
same time, jeopardize the stability of the bargaining rights conferred upon the union. If an 
employer moves the location of its operation in a situation where the bargaining unit has been 
defined by reference to the employer’s street address, the union’s bargaining rights may be 
extinguished by the move. The Board’s general policy of describing the geographic scope of a 
bargaining unit by reference to the municipality in which the employer’s operation is situated 
instead of the particular location inhibits bargaining rights from being disturbed in this manner. 


16. In 7.R.S. the Board was asked to depart from its normal municipal-wide practice in 
favour of a bargaining unit defined by reference to the particular client serviced in the municipal- 
ity. The employer argued that “because such a description would ensure that bargaining rights 
would follow the client anywhere it might move in St. Catharines, the stability of the bargaining 
rights [was] not at risk”. The Board rejected this argument on the following grounds: 


8. The Board is of the view, however, that notwithstanding the absence of the street address, 
the respondent’s proposed geographic description would unnecessarily strain the stability of the 
bargaining rights. The permanent relationship of the employees involved in this application is with 
the respondent, T.R.S. Food Services Limited, and not with the respondent’s client, General 
Motors. While some clients in the food service industry may develop a relatively permanent 
relationship with the particular company engaged in the food service business, neither the length 
of the contract for food service nor its continual renewal may be taken for granted. To tie the 
continuation of the applicant’s bargaining rights to the client serviced by the respondent would 
mean that the bargaining rights would be placed in a position of complete dependence on the 
continuation of the food service contract which existed between the employer and the particular 
client being serviced at the time of the application for certification. Given the fluctuations of the 
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market place and the competition for such contracts, the Board concludes, on balance, that 
where the employer has but one location in the municipality, the geographic scope of the bar- 
gaining unit should be defined by reference to the municipality in which the respondent is 
located. We note that in circumstances where an employer has two or more locations in a 
municipality, additional considerations relating to the actual community of interest shared 
between the particular locations may become relevant. 


(emphasis added) 


ite The highlighted passage in the Board’s reasoning reveals at least one flaw in the 
employer’s argument in this case: the permanent relationship of a contractor’s employees is not 
with the particular client serviced, whether or not at a specific site or even within a municipality, 
but with the contractor itself. By selecting a trade union to bargain on their behalf, employees are 
expressing a preference for a particular kind of relationship with their employer. It is a preference 
which the Board, in the exercise of its discretion under various sections of the Act, seeks to protect 
from a variety of corporate and business changes, including changes in the geographic location of 
the employer’s operations. The assignment of municipal-wide rights to bargain on behalf of 
employees is intended to ensure that a relocation of operations will not frustrate this expression of 
employee wishes. It recognizes, as the Board noted in T.R.S., a relationship of permanence with 
the certified employer, not with the successor or with the particular client serviced. 


18. While clearly intended to protect certain kinds of employee and trade union interests 
from changes inherent in the building services industry, section 64.2 approaches the problem from 
a somewhat different and more limited angle. In those industries that depend upon tendering to 
acquire and keep their business and where the services are carried out at the premises of the cus- 
tomer, section 64.2 is designed to overcome the disruption to the employees’ preference for a bar- 
gaining agent and, to some extent, their attachment to a particular workplace, by preserving 
aspects of the status quo in the event the contract is lost. The new and successful tenderer will be 
bound to recognize the trade union’s bargaining rights at the site and to apply the contractually 
agreed terms and conditions of employment. 


19: By addressing one particular and recurring problem in this industry, however, section 
64.2 ought not to be taken as answering all of the concerns that municipal-wide certificates are 
intended to address. For example, section 64.2 would seem to do nothing for employees who 
would prefer to continue their relationship with their employer under the established terms and 
conditions of employment should their employer be replaced at the first site but acquire another 
contract next door. Under the arrangement proposed by the employer in this case, the employees’ 
preference for a collective bargaining relationship with their employer would be nullified. Employ- 
ees who wished to remain with their employer at the adjacent location would be forced to surren- 
der the benefits of union representation and any collective agreement. Alternatively, if the new 
and successful contractor is also unionized, employees may find themselves not only in the employ 
of a different company but, potentially, represented by a different trade union under different 
terms and conditions of employment. The approach advocated by the employer ignores this aspect 
of municipal-wide certificates. 


20. Section 64.2 is of relatively recent origin. The extent of its protections has yet to be 
determined or its limitations established. At this stage, and in light of the foregoing, the Board is 
not disposed to find that it answers all of the concerns that municipal-wide certificates were 
intended to address. 


pA As to the employer’s second point, the Board is satisfied that any future Ogden employ- 
ees would share a sufficient community of interest with the respondent’s existing employees to bar- 
gain together in a viable way without causing serious labour relations problems. As the Board 
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noted in the Hospital for Sick Children, [1985] OLRB Rep. Feb. 266, collective bargaining has 
proved itself capable of accommodating a variety of interests within the framework of a single col- 
lective agreement. There is nothing in the employer’s evidence with respect to the different types 
or times of work performed at its sites in other cities, or as to the infrequency of interchange of 
personnel, that could not be addressed in a single collective agreement. 


a2 Accordingly, the Board finds that all employees of Ogden Allied Building Services Inc. 
employed in the City of London, save and except non-working forepersons and persons above the 
rank of non-working forepersons, constitute a unit of employees of the responding party appropri- 
ate for collective bargaining. 


Ss In accordance with the Rules of Procedure, the employer has filed a list of employees in 
the bargaining unit together with sample signatures for the employees on that list. In support of its 
application for certification, the union has filed documentary evidence of membership in the form 
of cards. The cards are signed by each employee concerned and indicate a date within the six- 
month period immediately preceding the application date. The membership evidence is supported 
by a duly completed Declaration Verifying Membership Evidence. 


24. The Board is satisfied on the basis of all of the evidence before it that more than fifty- 
five per cent of the employees of the responding party in the bargaining unit on October 13, 1993, 
the certification application date, had applied to become members of the applicant on or before 
that date. 


ies: A certificate will issue to the applicant. 


2844-93-M; 2869-93-M Retail, Wholesale Canada, Canadian Service Sector Divi- 
sion of the United Steelworkers of America, Locals 414, 422, 440, 448, 461, 483, 
488, 1000 and 1688, Applicants, v. Retail, Wholesale and Department Store 
Union District Council of the United Food and Commercial Workers Union, et al; 
The Great Atlantic & Pacific (stores) Company of Canada Ltd.; Able Atlantic 
Taxi; Associated Toronto Taxi-cab Co-Operative Ltd.; Atlantic Packaging Prod- 
ucts Ltd.; The Great Atlantic & Pacific Company of Canada Ltd.; Sav-A-Centre - 
division of The Great Atlantic & Pacific Company of Canada; Autostock Distribu- 
tion Division of T.C.C. International Inc.; Beaver Foods Ltd.; Beaver Lumber 
Company Ltd.; Beaver Lumber Company (Parkdale Store); CAA Ottawa; 
Canada Catering Co. Ltd.; Canteen of Canada Ltd.; Can Can Food & Vending 
Services Ltd. (Parnell); Can Can Food & Vending Services (Essex); Central Chev- 
rolet Oldsmobile (London) Inc.; 947465 Ontario Ltd. c.o.b. as Checkers Limosine 
& Airport Service; Colonial Furniture (Ottawa) Ltd.; 978653 Ontario Inc. c.o.b. 
as The Connection Group; Cornwall Warehousing Limited; Dougherty’s Meats 
Limited; Dynamic Distributors, A Division of Apple Auto Glass Limited; 629434 
Ontario Ltd. (East Huron Poultry Ltd.); Educator Supplies & Scholars Choice; 
Factory Carpet - Division of Colorcarpet Inc.; G.B. Catering Ltd.; Grand & Toy 
Ltd.; Hershey Canada Inc. Hully Gully (London) Ltd.; IGA Glebe; Jarvis Design 
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& Display; J.F. Eastwood Ltd.; K-W Food Services; Laidlaw Carriers Inc.; Shir- 
ley Leishman Books Ltd.; Loeb Alfred; 917921 Ontario Inc. c.o.b. as Loeb Bay- 
wood; 914089 Ontario Inc. operating under Loeb I.G.A. Beaverbrook; 836541 
Ontario Ltd. c.o.b. as Loeb Carleton Place; Capital Supermarkets (1988) Ltd.; 
c.o.b. Loeb IGA Convent Glen; 652605 Ontario Inc. c.o.b. as Loeb Lincoln 
Heights; Loeb IGA Nortown; Loeb IGA Wallaceburg; 895657 South Mitchell 
Holdings Ltd.; c.o.b. as Loeb Club Plus Woodstock; L.O.F. Glass of Canada 
Limited; Marsh Food Services; Mr. Grocer Franchise Stores; Murphy Distributing 
Ltd.; National Federation of Nurses’ Unions; National Grocers Co. Ltd.; Nivel 
Inc.; No Frills Franchise Stores; Nordik Windows Inc.; Nutritional Management 
Services (1991) Limited; Ontario Motor League Elgin-Norfolk Club and Ontario 
Motor League World Wide Travel Agency (St. Thomas) Limited; Patton’s Place 
Ltd.; Pharma Plus Drugmarts Ltd.; Robert Chabot Enterprises Limited c.o.b. 
Centennial Construction Equipment Rentals; Robert Yan Drugs Ltd.; Royal 
Doulton Canada Limited; Katalin Lanczi Pharmacy Ltd. c.o.b. as Shoppers Drug 
Mart; Sifton Properties Limited; Stuart House Products; S & R Department Store 
(1976) Ltd.; Trafalgar I.G.A.; Somerset Specialities Ltd.; Trans-Canada Freezers 
Limited; The UCS Group Division of IMASCO Retail Inc.; United Co-operatives 
of Ontario; Vanfax Corporation (LOF Glass of Canada Ltd.); Versa Services 
Ltd.; VS Services Ltd.; Walfoods Limited; 598537 Ontario Inc. c.o.b. as Warner 
Pro Hardware; Wayne Pitman Ford Sales Inc.; Willett Foods Inc.; F.W. Wool- 
worth Co. Ltd.; World’s Biggest Book Store, a division of Coles Book Stores Lim- 
ited; The Brick Warehouse Corporation; The Brick Warehouse Corporation; 
374761 Ontario Limited c.o.b. under the firm name and style of Brotherhood 
Mens & Boys Department Store; Freed Storage Limited; Sears Canada Inc.; 
Simpsons (The Bay Brampton); Simpsons (The Bay Cedarbrae),; The Bay - 
Kingston; The Hudson’s Bay Company, Kitchener; The Bay (Windsor); Simpsons 
Ltd. (The Bay - Sherway Gardens); Simpsons (The Bay - Warden Woods); Selig- 
man and Latz of Polo Park Limited; Zellers Inc. (Metropolitan Toronto and 
Brampton Distribution Centres); 806966 Ontario Inc. as A-1 Taxi; 727825 Ontario 
Ltd. c.o.b. as Eastway Taxi, Julian Taxi Cab Ltd.; ABC Taxi (Brockville) Ltd. & 
Safedrive Inc. c.o.b. City Cab; Associated Toronto Taxi-Cab Limited; Blue Line 
Taxi Co. Limited; Call-A-Cab Ltd.; 366838 Ontario Limited c.o.b. as City Wide 
Taxi; Diamond Taxicab Association (Toronto) Limited; Hamilton Yellow Cab 
Company Limited; Metro Cab Company Limited; DJ’s Nepean Taxi Company 
Limited and the Owners Group; Union Taxi; Westway Taxi Nepean Ltd:; Blue- 
crest (Div. of Ault Foods); Royal Oak Dairy (A Division of Ault Foods); Abbot 
Laboratories Limited; Ault Foods Limited; Baskin-Robbins, A Division of Silcorp 
Limited; Beatrice Foods (Brampton Div.); Beatrice Foods Inc. Toronto Div.; 
Beatrice Foods Inc., Simcoe Division; Beatrice Foods Inc., Brookside Dairy Divi- 
sion; Beatrice Foods Inc., Maple Lane Dairy Division, Belarus Equipment of 
Canada Ltd.; Brown Fine Foods; Everfresh Beverages Inc.; Gesco Warehousing 
& Distributing Company; Mossman’s Appliance Parts Ltd.; Northside Dairy (Di- 
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vision of Ault Foods); Restauronics Service; Rich Products of Canada Ltd.; Sil- 
corp Ltd.; Seibe North Canada Ltd.; Sodexho Ltd.; Spalding Canada - a Division 
of Spalding & Evenflo Canada Inc.; TCC Bottling Ltd. (Renfrew) c.o.b. as Coca 
Cola Bottling; T.R.S. Food Services Ltd.; Uniondale Cheese Factory Inc.; Win- 
chester Cheese, Winchester; Hydon Holdings Limited c.o.b. Hy’s Steak House; 
The Kitchener-Waterloo Labour Association Incorporated; The Millcroft Inn 
Limited; National Automobile, Aerospace and Agricultural Implement Workers 
Union of Canada, CAW-Canada Local 27; Local 1520 C.A.W. National Automo- 
bile, Aerospace and Agricultural Implement Workers Union of Canada, (CAW- 
Canada); Rendez Vous Tavern; Sirch Holdings Inc. c.o.b. as The Ridout Tavern 
Complex; Wendy’s Restaurants of Canada Inc. Store #356; 696254 Ontario Lim- 
ited c.o.b. as Notes - Alfies; Canada Bread, Division of Corporation Food Lim- 
ited (Oshawa, Hamilton and St. Catharines branches); Commercial Bakeries 
Corp.; Corporate Foods Limited, Dempster’s Bread in the City of Markham; Cor- 
porate Foods Limited; Culinar Foods Inc.; Robinson Cone (a division of Dover 
Industries); Golden Mill Bakery Limited; Hostess Food Products Limited, Cam- 
bridge; Hostess Frito Lay Company, London; Humpty Dumpty Foods Limited: 
Humpty Dumpty Foods Limited; Kitchens of Sara Lee, Canada, a division of Sara 
Lee Corporation of Canada Limited; Weston Bakeries Limited, Peterborough; 
Weston Bakeries Limited, Kitchener; Weston Bakeries Limited, London; Weston 
Bakeries Limited, Orillia; Weston Bakeries Limited, Walkerton; Best Foods 
Canada Inc.; Casco Inc.; Nestle Canada Inc. Foods Division, Responding Parties 
v. Minister of Labour, Applicant/Intervenor v. Ontario Retail Employees Dental 
Benefit Trust Fund, Intervenor v. Group of Employees, Objectors; RWDSU Dis- 
trict Council of the United Food & Commercial Workers International Union and 
its Locals 414, 440 and 1000, Applicants v. Retail Wholesale Canada, Canadian 
Service Sector Division of the United Steelworkers of America and its Locals 414, 
440, 1000 and 1688; Murphy Distributing Ltd. and/or Murphy Distributing (Sar- 
nia) Ltd.; Everfresh Beverages Inc.; Marsh Food Services; 947465 Ontario Lim- 
ited c.o.b. as Checker Limousine and Airport Service; The Hudson’s Bay Com- 
pany - Kitchener; The Hudson’s Bay Company - Windsor; K-W Food Services: 
Willett Foods Inc., Responding Parties 


Bargaining Rights - Conciliation - Interim Relief - Reference - Remedies - Union Succes- 
sor Status - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with USWA to 
form Canadian Service Sector Division of USWA - Board in A & P case declaring USWA to have 
acquired rights, privileges and duties of its predecessors - USWA seeking interim order in connec- 
tion with further 200 pending union successor rights applications - Board declaring USWA to be 
interim exclusive bargaining agent for employees in bargaining units affected by pending successor 
rights applications - Board advising Minister of Labour that he may treat USWA as exclusive bar- 
gaining agent in respect of affected bargaining units, and may appoint arbitrators and conciliation 
officers as requested by USWA notwithstanding assertions made by any other trade union - Board 
dismissing cross-application for interim relief made by UFCW 
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BEFORE: R. O. MacDowell, Alternate Chair, and Board Members G. O. Shamanski and H. Pea- 
cock. 


APPEARANCES: James Hayes, Brian Shell, Blaine Donais, Robert McKay for Retail, Wholesale 
Canada, Canadian Service Sector Division of the USWA; A. M. Minsky, B. S. Fishbein, Robin 
McArthur and Edward Jenner for RWDSU District Council of the UFCW; Wallace Kenny, Clif- 
ford J. Hart, R. W. Kitchen, R. Kelly, Carl Peterson, A. D. G. Purdy, Chris Lloyd, Martin K. 
Denyes, Gord F. Luborsky, Roberta Johnson, Simon Mortimer and W. J. Hayter for various 
employers; Donald Chiasson, Jerry Kovacs and Grainne McGrath for the Minister of Labour, 
Cynthia Watson and Wayne Manley for Ontario Retail Employees Dental Benefit Trust Fund, 
Douglas J. Wray, Harold F. Caley and Denis Ellickson for the objecting employees. 


DECISION OF THE BOARD; December 17, 1993 
Introduction: What this case is about 


ie This is an application for interim relief, filed in connection with some 200 union “suc- 
cessor rights” applications, that are currently pending before the Board. As things now stand, 
those successor rights applications may have to be litigated, one by one. The hearings may take 
months. The applicant seeks an interim Order prescribing the parties’ rights in the meantime. 


Ze In each of these 200 successor rights applications, the applicant, “Retail, Wholesale 
Canada, Canadian Service Sector Division of the United Steelworkers of America and its Local 
414, 440, 1000 and 1688” [essentially the “Steelworkers’’] claims that it has acquired the rights, 
privileges and duties of various Ontario “locals” of the Retail, Wholesale and Department Store 
Union, AFL-CIO-CLC. The applicant claims that it now stands in the shoes of those Ontario 
RWDSU locals for collective bargaining purposes. 


S: The basis for this assertion is somewhat complex, but the claim itself is relatively easy to 
describe. 
4. The applicant ‘‘Steelworkers” say that the RWDSU organization in Southern Ontario, 


with its officers, employees and infrastructure has disengaged from its American Parent, and has 
merged with the United Steelworkers of America. The applicant says that most Canadian locals of 
the RWDSU in Ontario and elsewhere have followed the same route. These Ontario locals chose 
not to merge with the United Food and Commercial Workers Union (““UFCW’’) which was the 
desire of the American RWDSU locals, and was the goal of the American Parent Union. Instead, 
most Canadian locals found a home in the Steelworkers - which, of course, is also an international 
union with substantial membership in Canada. 


De The American Parent union, now merged with the UFCW, attacks the way in which the 
purported merger with the Steelworkers has occurred. The American Parent union claims that it 
was the true holder of the bargaining rights for these workers in Southern Ontario, not the local 
unions situated in Ontario. The American Parent and the UFCW argue that the UFCW has now 
acquired those rights. 


* KOK 
6. The application for interim relief is made pursuant to section 92.1 of the Act. The 


underlying successor rights applications are made pursuant to section 63 of the Act. Those sections 
read as follows: 
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[Successor Rights] 


63.- (1) Where a trade union claims that by reason of a merger or amalgamation or a transfer of 
jurisdiction it is the successor of a trade union that at the time of the merger, amalgamation or 
transfer of jurisdiction was the bargaining agent of a unit of employees of an employer and any 
question arises in respect of its rights to act as the successor, the Board, in any proceeding 
before it or on the application of any person or trade union concerned, may declare that the suc- 
cessor has or has not, as the case may be, acquired the rights, privileges and duties under this 
Act of its predecessor, or the Board may dismiss the application. 


(2) Before issuing a declaration under subsection (1), the Board may make such inquiry, require 
the production of such evidence or hold such representation votes as it considers appropriate. 


(3) Where the Board makes an affirmative declaration under subsection (1), the successor shall 
for the purposes of this Act be conclusively presumed to have acquired the rights, privileges and 
duties of its predecessor, whether under a collective agreement or otherwise, and the employer, 
the successor and the employees concerned shall recognize such status in all respects. 


* KOK 


[Interim Relief] 


92.1-(1) On application in a pending or intended proceeding, the Board may grant such interim 
orders, including interim relief, as it considers appropriate on such terms as the Board considers 
appropriate. 


(2) A party to an interim order may file it, excluding the reasons, in the prescribed form in the 
Ontario Court (General Division) and it shall be entered in the same way as an order of that 
court and is enforceable as such. 


The Steelworkers seeks an interim Order (among other things) declaring it to be the 
‘“successor union” and exclusive bargaining agent in the various collective bargaining relationships 


to be considered in each of the 200 or so successor rights applications. 


8. 


The RWDSU District Council of the United Food and Commercial Workers Interna- 
tional Union and its Locals 414, 440 and 1000 (the American Parent now merged with the UFCW) 
resists that interim or final result. So does a group of employees, who work for employers in South- 
ern Ontario and once were members of one or other of the Ontario locals of the RWDSU Interna- 


tional. We cannot say how numerous these employee objectors are. 


D: 


The employers take no position as between the union rivals. The employers do urge the 
Board to clarify which union, if any, the employers must deal with on an interim basis, until these 


successor rights applications are disposed of. 


10. 


The Minister of Labour has filed a companion application under section 109 of the Act. 


That section reads as follows: 


tiie 


109.-(1) The Minister may refer to the Board any question which in his or her opinion relates to 
the exercise of his or her powers under this Act and the Board shall report its decision on the 
question. 


(2) If the Minister refers to the Board a question involving the applicability of section 63 (decla- 
ration of successor union), 64 (sale of a business) 64.1 (federal-to-provincial sale) or 64.2 (ser- 
vices provided under contract), the Board has the powers it would have if an interested party 
had applied to the Board for such a determination and may give such directions as to the con- 
duct of its proceedings as it considers advisable. 


The Minister takes no position as between the rival unions’ claim to bargaining rights. 
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However, the Minister requests the Board’s advice as to how he should exercise his statutory 
authority in the interim, because (as in the case of the employers), each rival union is demanding 
that the Minister deal with it, to the exclusion of the other. 


Tz. Under the Labour Relations Act, the Minister has a variety of obligations that are trig- 
gered at the request of a union bargaining agent. We will have more to say about that later. The 
problem for the Minister is that each union claims exclusive entitlement to make that request. 


13. Finally, in response to the request for interim relief made by the Steelworkers, the 
UFCW has filed its own request for more limited interim relief, in respect of certain collective bar- 
gaining relationships and certain partisans of the UFCW’s position in Ontario. 


14. In summary, the labour relations reality is that there is a massive dispute between, on 
the one hand, the UFCW, the American RWDSU Parent now merged with the UFCW, and their 
various international officers; and on the other hand, the Steelworkers, and the officers and repre- 
sentatives of various Ontario local unions of the RWDSU. We put the position this way because 
virtually all of the officers, officials and representatives of the Ontario locals have declared them- 
selves against the merger with the UFCW and in favour of the relationship with the Steelworkers. 
Thus, quite apart from the legal issues which the Board is called upon to determine, we have a 
mammoth dispute between unions in which each union seeks to use whatever legal or political 
weapons are available to obtain its objective - which is the representation of employees who were 
members of the Southern Ontario locals of the RWDSU. 


le There are important legal issues at the heart of the litigation before the Board. But that 
litigation, in itself, is part of a broader labour relations dispute within the “House of Labour’. 
Indeed, as the Board observed at the hearing, the exercise in which we are now engaged has all the 
flavour of a child custody battle, with all of the acrimony so often associated with that unhappy 
area of family law. 


16. This is not an exercise in which the Board is willingly engaged. But we were told by the 
main union protagonists that all efforts to resolve their dispute have failed. We were told by the 
employers that some Board intervention is imperative because they are “caught in the middle”. 
We were told by the Minister of Labour that he needs an answer to his questions about his author- 
ity, and would prefer that, if possible, the questions are answered once, rather than in some piece- 
meal fashion. 


* 


ee The parties have all filed voluminous material in respect of these various applications, 
including declarations from a number of individuals setting out “the facts” as they saw them from 
their admittedly partisan perspective. 


18. On November 23 and 24, 1993 the Board held a hearing to receive the parties’ represen- 
tations on how we should deal with these interim applications, and the appropriateness of making 
an interim order. Quite a number of lawyers appeared to make submissions. Counsel for the Min- 
ister also appeared to outline the situation from his perspective. 


19. We have taken these representations into account in deciding what interim Order may 
be appropriate. 
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Who the parties are and how they will be described in this decision 


20. As we have already mentioned, this case is about inter-union rivalry, and its effects on 
the collective bargaining relationships of dozens of employers, and thousands of employees in 
Southern Ontario. Those relationships are currently plagued by uncertainty and mired in litigation, 
of which this application is a part. But part of the confusion in this case arises from the way in 
which the parties name themselves. 


Z1. Since each rival union organization claims to be the “true successor” of the Retail, 
Wholesale and Department Store Union (or parts of it) in Ontario, each competitor has incorpo- 
rated the RWDSU name into its own. Presumably the Steelworkers and the UFCW both find it 
advantageous, tactically, to use the names of the RWDSU Ontario locals that they claim to repre- 
sent. Thus, we have: ‘“‘Retail, Wholesale Canada, Canadian Service Sector Division of the United 
Steelworkers of America, Locals 414, 422, 440, 448, 461, 483, 488, 1000 and 1688 [emphasis added] 
- which is to say “the Steelworkers”; and we have: ““RWDSU District Council of the United Food 
and Commercial Workers International Union and its Locals 414, 440 and 1000” [emphasis added] 
(and perhaps others) - which is to say “the UFCW”’. The result is a little confusing. 


2a However, in order to make this decision easier to read, we will usually refer to the par- 
ties in abbreviated form. Since we anticipate that this decision may be read by employees, we think 
it is important to “keep the players straight’’. 


23% In this decision, we will refer to the United Food and Commercial Workers Interna- 
tional Union as the “UFCW”’. The United Steelworkers of America will be referred to simply as 
“the Steelworkers’’. The Retail, Wholesale and Department Store Union, AFL-CIO will be 
referred to as the RWDSU. 


24. Where we wish to refer only to the parent American organization, we will refer to 
either ““RWDSU International” or the “American Parent’. 


2S. Geographically or functionally defined “local”? unions which were once affiliated to the 
RWDSU International without controversy, will be referred to simply by their local number (e.g., 
RWDSU Local 414). 


20 There are many employers involved in these proceedings. However, their submissions 
were quite similar, and we will refer to them collectively as “the employers’, unless it is necessary 
to identify a particular collective bargaining situation. 


PAE A number of employees also appeared by counsel - although we note, for the record (as 
we were asked to do) that such counsel was being paid by the UFCW. Accordingly, although this 
group of employees was separately represented, they were allied in interest to the UFCW party, 
and made submissions supporting its position. Where necessary, we will refer to the employees as a 
group, as we have done with the employers. In so doing, we do not suggest or find that this group 
of employees is representative of, or speaks for, other employees. 


28. The Ontario Minister of Labour will be referred to simply as “the Minister’. 


29} There have already been four Board decisions involving one or more of the parties now 
before us: three “interim decisions” dated July 29, 1993, August 12, 1993 [now reported at [1993] 
OLRB Rep. Aug. 783], and September 2, 1993 [now reported at [1993] OLRB Rep. Sept. 880], as 
well as a “final” decision under section 63 dated September 23, 1993 [now reported at [1993] 
OLRB Rep. Sept. 885]. These decisions were made by different panels of the Board, and, for ease 
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of reference, we will occasionally label them by the presiding Vice-Chair (R. O. MacDowell, 
Alternate Chair, for the decisions of July 29 and August 12, 1993; Robert Herman, Vice-Chair, for 
the decision of September 2, 1993; and Judith McCormack, Chair, for the decision of September 
23, 1993). 


30. We will begin the main part of this decision with a brief description of the application 
now before us, and the background leading up to the present proceedings. That description will 
necessarily be somewhat abbreviated, given the volume of material (particularly the allegations 
and counter-charges) put before us. However, for purposes of this interim decision, it is sufficient 
to sketch in the situation in broad strokes. 


ot: We will then turn to our disposition of this case, and the legal and policy considerations 
that prompt us to reach that conclusion. 


Some Background 


p43 The Steelworkers, the UFCW, and the RWDSU are all international unions, with head- 
quarters in the United States and a significant number of Canadian members. Each of these unions 
is sub-divided into “local” unions, which are (or were) subordinate to their “Parent” international 
body (e.g., RWDSU Local 414). The affairs of the RWDSU, the UFCW, and the Steelworkers are 
governed by their respective international Constitutions. Local unions have their own by-laws 
which govern their local affairs. 


oo: The UFCW and the RWDSU International both represent employees in the service sec- 
tor, and for the last couple of years there have been ongoing discussions between them about 
merging the two organizations into a single union. The merger with the UFCW was strongly sup- 
ported by the RWDSU International (the American Parent) and its American officers. Those offi- 
cers eventually led the American locals into merger with the UFCW. 


34. For the most part, the Canadian officers and representatives of the RWDSU in Canada 
did not welcome the merger with the UFCW. On the contrary. These Canadian officers were 
opposed to the merger with the UFCW. At least, that is the inference to be drawn from their vari- 
ous declarations filed in the proceedings before the Board, and from the fact that virtually all of 
these officers, officials and Canadian representatives of the union eventually found their way into 
the Steelworkers’ organization, and now support the purported merger with the Steelworkers. 


35% We make no comment on the desirability of a merger with either the UFCW or the 
Steelworkers, or upon the political wrangling between the Canadian and American officers of the 
RWDSU. We do observe that the merger mechanism ultimately selected by the RWDSU Interna- 
tional and the UFCW (i.e., the way the merger between them was to be approved) involved deci- 
sion-making by delegates selected from various parts of the two unions. It did not require a referen- 
dum vote of the membership. Delegates were to make the merger decision, not the employee- 
members of the union. 


36. Delegate conventions are fairly common both in the labour movement and elsewhere. 
That is the way in which many unions conduct their business. It is the way in which the RWDSU 
International operated in the past, both in the United States and Canada. It is a familiar process: 
delegates are selected from constituencies and those delegates make policy decisions for the orga- 
nization. 
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Je As noted, the mechanism by which the RWDSU International and the UFCW were to 
merge did not contemplate a membership referendum. The decision was to be made by delegates. 
The process by which Canadian locals of the RWDSU purportedly merged with the Steelworkers 
did not contemplate a referendum either. That consequence, too, is said to be the result of the vot- 
ing preference of delegates. Indeed, the Canadian delegate convention convened in Toronto to 
consider the UFCW merger, not only unanimously rejected that option, but also went on to effect 
a purported merger with the Steelworkers. Among the issues the Board must decide in the “main 
applications” is the propriety and effect of this second decision on July 11. 


38. The merger arrangements are discussed in some detail in earlier Board decisions, and 
we will not review those matters here. They are, in any event, the focus of the continuing legal dis- 
pute between the parties which we do not here decide, and upon which our comments will be quite 
limited. It suffices to say that the process envisaged by the American Parent permitted the Cana- 
dian locals to affiliate with the UFCW, one by one; and also allowed a group of locals to reject the 
UFCW merger by a majority vote of the delegates from those locals. But if the merger was 
rejected, the American Parent required the Canadian locals to disaffiliate independently - that is, 
the Canadian section of the union not merging with the UFCW was to decompose into unrelated 
local fragments. 


39: It was the disintegration of the Canadian organization which the Canadian officers 
opposed, and which they assert was intended to weaken the locals and expose them to UFCW 
attack and capture. If the locals drifted divergently into independence, it would be difficult to 
maintain a coherent organization. If they were isolated, put under trusteeship, and deprived of 
funds by the American Parent, their ability to act would be weakened. So instead of waiting until 
October 1, 1993 when the deemed disaffiliation and decomposition was to occur, the Canadian 
officers turned the delegate convention that rejected the UFCW merger into the instrument to 
keep the locals together, and guide them into the Steelworkers organization. They did not wait 
until October 1. 


40. It is the submission of the UFCW/American Parent, that these steps were blatantly “un- 
constitutional”, that they were contrary to the UFCW merger arrangements and protocols, and 
that they did not result in a merger with the Steelworkers. 


41. There is no doubt that the Ontario locals did not take the path envisaged by the Ameri- 
can Parent. The question, though, is whether the steps they did take arguably resulted in a ‘‘suc- 
cessorship” under section 63 of the act. The same question arises from the alternative perspective 
of the UFCW. There is no doubt that the Canadian delegates rejected merger with the UFCW. 
Did the way in which the delegates repudiated the UFCW and what they did later, actually lead to 
the UFCW’s acquiring bargaining rights after all? By jumping to the Steelworkers too early (and 
the UFCW says wrongly), did the local delegates create a situation that actually caused their locals 
to fall back into the UFCW, along with the American locals? We put it this way because (as we 
understand it) the UFCW/American Parent are claiming that they now have the bargaining rights - 
in effect, that section 63 applies to this UFCW entity, which has become the true successor union. 
And, of course, there has been no Board declaration to that effect, nor is the claim based on any 
referendum, vote, or ratification by the employees affected by the UFCW claim. 


42. At the heart of the legal controversy is the propriety and legal effect of what delegates 
from the Canadian locals purported to do at a convention, in Toronto, on July 10-11. To put it sim- 
ply: those actions either did, or did not, result in a break-away from the American Parent, anda 
subsequent merger with the Steelworkers. Associated with this question (as we understand it) are 
arguments made by the UFCW (and/or the American Parent of RWDSU now merged with the 
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UFCW) that the merger attempt was not only ineffective, but being ineffective, results in a situa- 
tion in which the UFCW now has the bargaining rights after all - that is, despite the rejection of the 
UFCW by the delegates at a meeting called for the purpose of considering the proposed UFCW 
merger, their actions, and events, actually delivered bargaining rights to the UFCW. 


43. From the outset, the Canadian officials of the RWDSU anticipated opposition from the 
officers of the American Parent who, they say, were intent upon taking the RWDSU in its 
entirety, into the UFCW. Their fears are recorded in the material filed in these earlier proceed- 
ings, and are summarized in both the MacDowell decision of August 12, 1993 and the McCormack 
decision of September 23, 1993. Whether there was a foundation for their fears, we do not decide. 
We do note that on July 13, 1993, the Retail, Wholesale and Department Store Union, Canadian 
Service Sector Division of the United Steelworkers of America, Local 414 (i.e., the former Local 
414 of the RWDSU now purportedly merged with the Steelworkers) filed its first successor rights 
application, together with a companion unfair labour practice complaint, alleging that the Ameri- 
can Parent and its officers had contravened the Ontario Labour Relations Act. 


44. The Board gave these applications File Nos. 1248-93-R and 1346-93-U. It was these files 
which led to the first successor rights decision finding in the Steelworkers’ favour. The decision was 
issued by the Chair of the Board on September 23, 1993, and will be referred to below as “the A & 
Fecaser: 


45. Because the A & P case produced a decision ‘‘on the merits” after a full hearing 
between the rival unions, we will consider it in some detail, as well as the two interim decisions 
which were made in connection with the case. 


What the A & P case was about - in general 


46. The A & P case involved RWDSU Local 414, which, with nine thousand members, is 
the largest of the RWDSU locals in Ontario. It also involved the A & P bargaining unit which 
encompasses approximately 5,000 employees. The A & P unit is the largest bargaining unit admin- 
istered by Local 414. And, of course, it involved A & P which is a very large retail employer in 
Ontario. 


47. Since the A & P case involved the largest Ontario local of RWDSU and its largest 
Ontario bargaining unit, and since the effect of the delegate convention of July 10-11 was central to 
the disposition of that case, there was every reason to expect that the A & P decision would heavily 
influence (if not be dispositive of) other successor rights applications, involving other employers 
and bargaining units. 


48. The UFCW now says that this was not a “test case”. But that is how it was regarded at 
the time. At the very least, no one would reasonably have anticipated that the events of July 1993 
would have to be litigated again and again - perhaps two hundred times. 


49. It is important to emphasize that the central issues in this first successor rights proceed- 
ing, were the requirements of section 63 of the Act (i.e., a matter of statutory interpretation con- 
fined exclusively to the Board) and whether the disaffiliation/merger transaction under review met 
those requirements. The same issues will have to be addressed in the 200 other successor rights 
applications involving different employers, local unions and bargaining units. But the main players 
and many of the main events will be much the same - including the constitutional arrangements 
between the various unions and the effect of the delegate convention of July 10-11. 


50. The meeting on July 10-11 was attended by delegates from Local 414. But it was also 
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attended by delegates from other Ontario locals. Those delegates were selected according to the 
criteria established by the American Parent and the UFCW. They were seated on July 10 without 
challenge by Lenore Miller, the President of the American Parent, who presided that day. 


Si On July 10, the delegates voted unanimously to reject the merger with the UFCW - as 
the formula devised by the American Parent purportedly allowed them to do. These same dele- 
gates from Local 422, 440, 448, 461, 483, 488, 1000 and 1688, along with Local 414, reconvened the 
next day, July 11. Like the day before, they deliberated together, and, acting in concert, reached a 
decision. This time, though, they purported to create an intermediate organization called 
“RWDSU Canada”, which then was purportedly merged with the Steelworkers. 


523 The effect of that decision was central to the A & P case, to which we will return in a 
moment. 


The First Interim Order 


53} File 1248-93-R was scheduled to come on for hearing before the Board on August 9, 
1993. In the meantime, the Board was called upon to make an interim order under section 92.1, in 
order to inject some stability and certainty into the collective bargaining situation. The Board was 
asked to preserve the status quo, and the rights of third parties, until the case on the merits was 
litigated before the Board. Barely three weeks after the July 10-11 meeting, the inter-union rivalry 
had begun to escalate, as the American Parent/UFCW tried to assert control over Ontario locals, 
whose officers had deserted to the Steelworkers. The panel on the interim motion (MacDowell, 
Armstrong, Fraser) later wrote: 


32. As part of what is described as the “political manoeuvring” of the applicants [the 
Steelworkers], it is alleged that a number of the actual individuals who serviced the members’ 
needs in the geographic areas represented by the dissenting locals, have quit their employment 
with the RWDSU and have become employees of the Steelworkers. This leaves the RWDSU 
International and/or the trustee [imposed by the International to run the affairs of the locals], 
without sufficient personnel to service the needs of these local members, because a number of 
the individuals who have historically done so, have gone over to the rival organization(s). To 
meet this challenge, the RWDSU International proposes to bring in union representatives from 
Northern Ontario locals who have opted to merge with the UFCW, as well as to “borrow” a 
number of union representatives currently employed by the UFCW. 


33. We are therefore left with a curious situation in which, we are told, the collective bargaining 
needs of employees in the dissenting locals should be looked after either by a group of individu- 
als familiar with them but now employed by the Steelworkers, or, alternatively, by a group of 
individuals drawn from other local unions or from the UFCW. 


34. The employer takes no position on these competing union claims. The employer points out 
that it has collective bargaining relationships with several of the protagonists, and wants only to 
remain neutral. The employer submits that it is now “caught in the middle” between rival 
unions. 


35. The employer submits that while Constitutional niceties and questions of bargaining rights 
are being debated between the contending unions, the employer should be entitled to carry on 
business as usual - including its ordinary labour relations activities. The employer submits that it 
should not have to choose between rival union representatives who appear at its stores claiming 
to represent the employees, nor should it have to risk its legal neutrality by seeming to defer to 
the demands of one or other of the competing groups. The employer urges the Board to pre- 
scribe some interim arrangement, preserving the status quo and orderly labour relations until 
these matters can be formally adjudicated (i.e. for several weeks). 


36. The competing unions also urged the Board to prescribe the “status quo”’, in the interests of 
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the members, and pending adjudication of their rights. But the unions define that ‘status quo” 
in their own way and in their own interest. 


37. The Steelworkers and the dissenting locals wish to leave in place the representatives who 
have serviced the members before, but who, of course, may have now declared their loyalty to, 
and become employed by, the Steelworkers’ organization. RWDSU International urges the 
Board to respect the processes prescribed in the International Union Constitution which, it says, 
defines the status quo that has been violated by the dissenting local officers. Counsel for 
RWDSU International refers the Board to the decision of the Court of Appeal in Astgen, et al, 
v. Smith, et al, [1970] 1 O.R. 129, and urges the Board not to depart from its expressed reluc- 
tance to interfere in internal union affairs. In counsel’s submission, to tell the RWDSU who 
could represent its members on an interim basis - indeed, to direct that they be represented by 
employees of another union - would amount to a serious and unwarranted interference with the 
rights of the RWDSU established in its Constitution. It would reward the dissenting local offi- 
cers for their own Constitutional misconduct, and would lead to the disruption of settled collec- 
tive bargaining relationships. 


54. The hearing to consider this first interim order took place on July 23 and July 27, 1993. 
On July 29, 1993 the Board issued the following decision: 


1. Applications have been filed with the Ontario Labour Relations Board to determine which 
trade union now represents employees working at a number of New Dominion/A & P stores in 
Southern Ontario. 


2. More than one trade union now claims to represent those employees. 


3. The applications raise legal and practical problems which cannot be easily resolved on a short- 
term, interim basis. 


4. On the other hand, a hearing in this matter is currently scheduled to begin before the Board 
on August 9, 1993. That proceeding is expected to take several days, and will decide, among 
other things, which union is now entitled to represent the employees. 


5. The employer and the various unions all submit that it is important that the employees’ right 
to representation not be prejudiced while this case is being considered by the Board. 


6. The employer stresses the importance of its being able to carry on business as usual, so that 
this dispute between trade unions does not interfere with the interests of the employer or the 
employees. 


7. All parties agree that uncertainty is undesirable. Despite the dispute between unions, 
employees should know whom to approach for help if they have an employment problem. 


8. But the union parties are unable to agree among themselves on any interim arrangement so 
employees may be fairly assured of union assistance in their dealings with their employer, 
should they require such assistance over the next few weeks. 


9. On July 23, 1993 and July 27, 1993 the Board held a hearing to consider whether it should 
impose some interim arrangement governing the employer’s labour relations while the case is 
before the Board, and, if so, what that arrangement should be. The various unions and the 
employer were all represented by lawyers and made submissions about whether an interim 
arrangement was appropriate, and what such arrangement might be. 


10. Having heard the parties’ submissions, the Board orders that: 


(1) Until the Board determines which trade union has bargaining rights for and 
is entitled to represent the employees of New Dominion/A & P stores in its 
Southern Ontario stores, and unless the Board otherwise directs, the 
employees at each store will continue to be represented in their dealings 
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with their employer by the individual union representative(s) who custom- 
arily dealt with their employment problems prior to July 10, 1993. 


(2) | Until the Board determines which union has bargaining rights and is enti- 
tled to represent the employees of New Dominion/A & P stores in its 
Southern Ontario stores, the employer’s local store managers and other 
managerial personnel may continue to deal with the individual union repre- 
sentative(s) with whom they have customarily dealt in respect of employer- 
employee matters prior to July 10, 1993. 


11. The Board wishes to make it clear that in making this interim order, it is not indicating a 
preference or support for any of the trade unions involved. The Board’s concern is to preserve 
orderly labour relations until the dispute between the trade unions is resolved. 


12. Finally, the Board directs that copies of this decision be provided to all of the company’s 
store managers and that it be posted, immediately, in each store, where it will most likely come 
to the attention of the employees. 


55: On August 12, the MacDowell panel issued formal reasons for its interim Order which 
include this passage: 


40. The legal and labour relations problems posed by this case are quite unusual, and seem to 
involve a mixture of public and private law which the Board has seldom been called upon to 
consider. The Labour Relations Act is primarily concerned about institutional collective bargain- 
ing relationships - the trade union in its role as statutory bargaining agent. The Statute does not 
purport to regulate internal union affairs, nor does it prescribe any general code of ‘‘democratic 
practice” (see: CSAO National (Inc.) and Oakville Trafalgar Memorial Hospital Association, 
[1972] 2 O.R. 498). Indeed, the Statute is exceedingly (and we think intentionally) sparse in 
respect of such matters, leaving them to be determined, for the most part, in accordance with 
the union’s Constitution. It is the union Constitution which prescribes the rights of members 
within that organization, eligibility for office, elections, dues levels, property rights and so on; 
and where the Statute does provide a platform for potential intervention (the duty of fair repre- 
sentation, for example), the Board has been careful not to intrude upon internal union matters 
not covered by the statutory duty. 


41. On the other hand, the “‘club” or “‘private-contract model” of trade unionism discussed in 
Astgen v. Smith, supra, is not a complete answer either; nor does it fully capture the statutory 
dimension of trade unionism, or the array of statutory rights and responsibilities exercised by a 
modern trade union under the Labour Relations Act. For the fact is, a trade union is not a vol- 
untary organization like a club or a church, held together by some notional “common-law con- 
tract”” between the members. Not untypically (as in this case), membership is not a matter of 
voluntary contract, but is required as a condition of employment by virtue of a collective agree- 
ment whose existence and attributes depend primarily, if not entirely, upon the Statute; more- 
over, the trade union acquires and retains the status of bargaining agent for employees, who 
become its members, in accordance with that same Statute. 


42. In this sense, the union is not a wholly private organization. It receives statutory support in 
order to facilitate the statutory objectives spelled out in Article 2.1 of the Act and it has a vari- 
ety of statutory rights and responsibilities. And, of course, bargaining rights do not depend 
upon the continuing support of the very employees (members or not) who first established the 
union’s status as bargaining agent, nor does the union exercise those bargaining rights solely in 
respect of its members, nor does the continuation of its exclusive bargaining agency depend 
solely on the union’s Constitutional arrangements. 


43. The problems posed in this case involve a mix of public and private law, as well as a mix of 
private interests and public policy considerations. And they are not easy questions to answer 
when “‘private’”’ Constitutional re-arrangement may have statutory or public law consequences. 


44. However, in this interim decision, we do not have to come to any final conclusion about 
either the Constitutional correctness of the steps the union parties have taken, or the relation- 
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ship between those steps and the parties’ rights and responsibilities under the Labour Relations 
Act. The above remarks are only intended to describe the nature of the problem. For present 
purposes, we need only decide, as we do, that there is a legitimate representational dispute 
between the union parties which must be decided by this Board, and which can only be decided 
by this Board which has the exclusive jurisdiction to apply the terms of section 63 of the Act to 
the facts at hand. To put the matter another way: in a statutory regime which depends upon the 
identification of an exclusive bargaining agent for a defined group of employees, it is the Board 
which must ultimately determine who that bargaining agent is, when competing unions make 
that claim; and for present purposes, this panel need only decide whether some interim order is 
desirable pending a resolution of these questions. 


45. All of the union parties in this matter point to their history of representing employees in 
Ontario. All of the union parties assert that the interests of the employees are important and 
should not be prejudiced while the legal controversy is being decided by the Board. All of the 
union parties assert that they are ready, willing and able to represent the employees working in 
the employer’s food stores in Southern Ontario while the case is before the Board. And, no 
doubt they are. But none of the unions is able to agree on how this can be done, and each 
asserts that the others will take “political advantage” of any interim arrangement which leaves 
its partisans in place, with preferred access to the members whose loyalties they seek to win; 
moreover, in the absence of either an agreement between the unions, or a Board-imposed 
arrangement, the employer is left to cope with these competing claims on a day-to-day basis in 
some one hundred food stores, while the employees will be uncertain about whom to turn to if 
they have an employment problem. That is not a desirable state of affairs from the perspective 
of either the employer or the employees who, in some sense, are both “third parties” to this 
controversy between unions. Nor is it congruent with the concept of an exclusive bargaining 
agent, which is an integral part of the statutory scheme, and is designed to avoid problems of 
this kind. 


46. We are not entirely sanguine about intruding into the internal affairs of a trade union, for 
there is much to be said for Mr. Paliare’s submission that this is an unusual course of action. 
Nevertheless, we are satisfied that it is in the interests of the employer and the employees that 
the status quo as at July 10 be maintained until the case before the Board can be completed (i.e. 
a few weeks). And that is the interim order that we made pursuant to section 92.1 of the Act. 


47. The “‘status quo” that we are preserving is essentially the situation which obtained prior to 
the events which have now given rise to controversy; and, if we take the RWDSU International 
at its word, it is also the situation which would have prevailed after October 1, 1993, if the dis- 
senting locals had quietly disaffiliated in accordance with the terms of the merger agreement, 
with their officers and employees intact. Most important, though, this “status quo” maintains 
the historical and continuing personal relationship which union representatives had with store 
managers and with the employees at the stores which they serviced. In our opinion, those are 
the representatives who are most likely to be familiar with and able to address any employment 
problems which arise over the next few weeks, and who are best able to deal with the store man- 
agers in the locations where such problems arise. 


48. In making this interim arrangement, we recognize that partisans left in place may be 
tempted to exploit their position for political purposes. But that is likely to be the case which- 
ever union is able to put its loyalists into the workplace, with preferred access to the members 
whose support they seek to win. In the unusual context of this case, it is not very helpful to try 
to compare the relative harm to the union parties (which in any case seems evenly balanced), 
and there is little that the Board can do about these union politics, other than to assure employ- 
ees that it takes no position as between the contending unions. And, of course, as in many polit- 
ical situations, the individuals affected are perfectly capable of assessing the motives and merits 
of the competing “‘politicians”. Meanwhile, we think it is important that employees be assured 
of continued representation, if they need it, by persons familiar with the stores in which they 
work, and it is important that the local store managers know who they may deal with over the 
next several weeks. 


49. In our opinion, the best (albeit imperfect) way to accomplish these latter objectives, to bal- 
ance the competing interests, on a short-term basis, and to promote harmonious labour rela- 
tions, industrial stability and effective dispute resolution, is with the interim order set out above. 
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56. The Board recognized that its interim Order would give a ‘“‘tactical”’ advantage to the 
Steelworkers. Virtually all of the officers and representatives of the RWDSU in Canada had 
shifted to the Steelworkers, leaving the American Parent without Canadian personnel in place, 
other than those it could ‘“‘borrow” from the UFCW, or transfer from the Northern Ontario locals 
that had opted to merge with the UFCW. Permitting those representatives to continue to service 
the workers they had serviced before might strengthen the Steelworkers’ attraction to the employ- 
ees - just as their removal (which the American Parent wanted to do) and replacement by UFCW 
officials might strengthen the hand of that union. The Board also recognized that the partisans left 
in place might continue to use the position confirmed by the interim Order to further the organiza- 
tional objectives of the union they preferred. Nevertheless, the Board was persuaded that the best 
interim solution was that described in its interim Order - leaving in place those “human agents” 
who actually serviced the employees in the past, while the identity or status of the statutory bar- 
gaining agent was determined by the litigation about to begin before the Chair of the Board. 


af There was every expectation that this would be a ‘“‘test case” which, at the very least, 
would guide the parties in similar situations, and that the interim Order would be temporary. No 
one expected the subsequent eruption, or the scale of the inter-union conflict. Certainly no one 
expected that the events and issues to be considered by the Chair, might have to be reviewed in 
two hundred separate applications. 


The Second Interim Order 


58. The interim Order of July 29, 1993 was not the only one that the Board was called upon 
to make. Nor was this direction even complied with. 


See On July 27, at the first hearing, A & P maintained that it was ‘“‘neutral’’. It said it did 
not favour one union or the other. Later, though, A & P abandoned that neutral position and 
tilted in favour of the UFCW (and/or RWDSU International which was merging with the UFCW). 


60. Despite the first interim Order, A & P sought to avoid dealing with the individuals 
whom the Board had declared were to represent employee interests, on an interim basis, as they 
had done in the past. At the same time, RWDSU International, the American Parent, insisted that 
its designees represent employees at the local store level - even though they had never done so 
before - and these strangers began to appear on the employer’s doorstep demanding contact with 
and the right to represent employees. A & P, now tilting towards UFCW, was prepared to allow 
that to happen, and, at the same time, had taken steps to limit the activities of union officials who 
were Steelworker supporters. This prompted a further interim application by the Steelworkers, to 
clarify, amplify, and enforce the earlier Board Order. 


GL. The second application for interim relief came on before a new panel the Board (Rob- 
ert Herman, Vice-Chair, and Board Members R. W. Pirrie and J. Redshaw) on August 26, 1993. 
The Board concluded, among other things: 


15. We were satisfied that the responding parties had not been following the prior decision of 
the Board in all respects, whether through inadvertence, confusion or intention to subvert. In 
that regard (and notwithstanding some serious reservations about the Board intruding on what, 
at least in part, can be characterized as internal union matters), we were satisfied that it was 
appropriate to make further interim directions in order to clarify or simplify the prior decision of 
the MacDowell panel and to ensure that the statutory rights of the participants were protected. 
Any confusion or possible misunderstanding by the parties can thereby be eliminated. 


16. But quite apart from problems which continued to exist despite the decision of the MacDo- 
well panel, and as noted above, there have been other changes at the A & P stores in question, 
particularly with respect to the position and actions of A & P. These were not matters previ- 
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ously before the Board. There was no allegation before the MacDowell panel that the employer 
had departed from a position of strict neutrality. Indeed, A & P’s position was that it wanted to 
remain neutral; and the MacDowell panel appears to have accepted that position and responded 
accordingly. 


17. The Board was satisfied that these facts (largely undisputed we might add), justify further 
interim relief. The applicant has pleaded, at the very least, an arguable case that A & P has 
engaged in unlawful, discriminatory activity, in its cancellation of the leaves of absence to the 
applicant’s supporters, while granting and maintaining leaves of absence for the supperters of 
RWDSU International. 


The Board then went on to say: 


18. This is not an internal union matter. Rather, this is a question of ensuring that the rights of 
employees and unions under the Labour Relations Act are protected. It is a question of ensuring 
that the employees have the ability to choose freely between potential bargaining agents, and 
that potential bargaining agents have not unfairly been discriminated against with respect to 
access to employees. 


19. We recognize that the circumstances before us are somewhat unique, in that the Board’s 
decision (which the parties are currently awaiting) will likely determine which of the unions 
before us will be entitled to continue to exclusively represent the employees in question. It may 
be that access to employees during the intervening period, while awaiting such decision, has no 
practical significance. However, at this stage, it is more likely that there may be some practical 
ramifications arising from access to employees, and the ability to politic and lobby at the work- 
place pending the the Board’s final decision. In these circumstances, and given that the Board’s 
decision is likely to issue in the near future, the Board considered it appropriate to ensure that 
during the intervening period the employer does not actively support either union at the 
expense of the other. 


20. Accordingly, and as directed at the hearing on August 26, 1993, the Board granted the fol- 
lowing relief: 


1. The Board directs that those individual unions representatives who have 
customarily dealt with the day to day employment issues or problems in the 
workplace, prior to July 10, 1993, shall continue exclusively to be able to 
deal with them. 


2. With respect to the four individuals whose leaves of absence were rescinded 
by A & P, those leaves are to be reinstated forthwith, on the terms and 
conditions under which the leaves were originally granted, as if the leaves 
of absence had never been rescinded. 


3. All notices to any persons purporting to confer authority contrary to the 
Board’s decision herein and the Board’s directions of July 29, 1993 are to 
be withdrawn by the parties who issued them. In this respect, the parties 
might direct their attention to the material filed at Tabs 9, 11, 13, and 14 of 
the Exhibit Book filed by the applicant. 


4. The company is directed to send copies of this decision to all of the compa- 
ny’s store managers ‘and this decision is to be posted immediately in each 
store, where it will most likely come to the attention of the employees. 


5. These orders are limited to the A & P stores where the applicant is 
involved. 


6. These orders or directions are to apply until the decision on the merits 
issues and concludes otherwise, or until the Board otherwise directs. 


21. The intent of these orders is to ensure that employment related problems arising at the store 
level continue to be dealt with by the union people who had customarily dealt with them prior to 
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July 10, 1993. Our direction is not restricted to the grievance procedure, but is intended to 
maintain the general status quo with respect to employment problems and union representation 
at the local store level. This arrangement will ensure that employee representation rights do not 
suffer while awaiting the Board’s decision on the merits. That decision will likely decide which 
union is entitled exclusively to represent the employees in question, in which case that decision 
will supersede in those respects our decision given herein. But until then, or until the Board oth- 
erwise declares, the customary people are entitled to service the bargaining unit employees as 
they did before, and A & P is required to deal with these people. Given the imposition of the 
trusteeship, there may as a practical matter arise problems which realistically require all the par- 
ties to agree to defer their resolution until the Board’s final decision issues. However, that is a 
matter of agreement between the parties. 


22. Again, as did the MacDowell panel, we wish to emphasize that the Board does not support 
or prefer one union over another. Those sorts of decisions are not for us to make, nor should we 
be commenting in any respect on those decisions. What is our responsibility however, is to 
ensure that statutory rights set out in the Labour Relations Act are preserved pending a resolu- 
tion of this dispute. Here, interim relief was necessary in order to fulfil that purpose. 


23. We have issued these reasons quickly, in order to be able to quickly notify employees 
affected of the circumstances, and hopefully thereby to reduce the obvious confusion and uncer- 
tainty in the workplace, and to lessen the likelihood of further problems needing Board inter- 
vention. More complete reasons may follow at a later date. 


62. Both of these interim Orders sought to avoid any pre-judgement of the legal questions 
then being litigated before the Chair (i.e., how section 63 applied to the purported merger, and 
which union was therefore the exclusive bargaining agent for 5,000 employees working for A & P). 
Both interim Orders create a “‘half-way house” in which the actual responsibility for representing 
employees is vested in the individuals who have customarily done so - regardless of their particular 
partisan allegiance, and regardless of which union ultimately turns out to have statutory bargaining 
rights. Both panels noted that this solution was at variance with the Board’s inclination and the 
scheme of the Act (which presupposes an exclusive union bargaining agent, not human agents). 
However, it seemed sensible as an interim arrangement for the few weeks that it would take to 
resolve the main application, and it meant that the individuals familiar with local employee con- 
cerns would continue to deal with those concerns. 


63. No one expected that the Orders of the Board would be disobeyed or would last for 
much longer than a few weeks; and for this short period it seemed reasonable that the persons who 
had customarily represented employee interests, and had actually represented employees “‘on the 
ground” continue to play that role until the Board had sorted out the identity of the statutory bar- 
gaining agent. 


The A & P Decision 
I 


64. The main successor rights application (the A & P case) came on before the Chair, as 
scheduled, on August 9, 1993, and continued from day to day thereafter until it was completed. All 
parties were represented by counsel and had the opportunity to lead evidence and make submis- 
sions. At the end of the hearing (which consumed several days) the Chair reserved her decision - 
thereby generating a short hiatus, in which the Board made the second interim Order to which we 
have already referred. The Chair issued her decision, with reasons, on September 23, 1993. 


Oa It is important to reiterate that one of the central questions before Chair McCormack 
was the legal effect of the delegate meetings on July 10-11. It is also important to reiterate that the 
American Parent had every opportunity to lead whatever evidence it wanted or had about those 
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events. Lenore Miller was present and chaired the July 10 meeting, in her official capacity as presi- 
dent of the American Parent. She did not then raise any objection to the seating, credentials, 
selection or authority of the delegates. 


66. Ms. Miller was also present instructing counsel both in the interim proceeding before 
the MacDowell panel and in the main hearings before the Chair. Ms. Miller provided declarations 
in connection with the first request for interim relief, as did other local supporters of the American 
Parent and the UFCW merger. Ms. Miller’s declaration in this proceeding refers to her earlier one, 
contradicts statements made by Mr. Collins, and notes that many of the issues were raised before 
Chair McCormack in A & P. 


67. But neither Ms. Miller, nor any other official, gave evidence in the proceeding before 
Chair McCormack. 
68. Thomas Collins, the former Canadian Director of RWDSU, did give extensive evidence 


in the A & P case and was subject to cross-examination by counsel for the American Parent. Mr. 
Collins testified, among other things about: why he and other Canadian officials were opposed to 
the UFCW merger; the way in which their opposition was received by the American Parent; the 
steps which they took to disaffiliate from the RWDSU International; and how and why those 
Canadian officials and delegates then sought to carry the Canadian locals into affiliation with the 
Steelworkers. He also gave evidence about the location of bargaining rights, how those bargaining 
rights were exercised at the local level (i.e., whether they were held by the Ontario locals or the 
American Parent), and the role of the American Parent in local collective bargaining affairs [see 
generally the recitation of facts in the Chair’s decision of September 23}; 


69. In weighing the legal and labour relations realities of the situation now before us - 
including the various declarations of Ms. Miller and others - we do not think we can ignore the fact 
that the Parent International (now part of the UFCW) had the opportunity before Chair McCor- 
mack to raise, and support by evidence, any challenges it may have had to the events that took 
place at the delegate convention of July 10-11. 


70. It may be that Mr. Collins’ description of those events is not accurate. But if that is the 
case, one would have expected the American Parent to call evidence to that effect - particularly 
since Ms. Miller was present at the Board hearing in Toronto and her actions were part of the con- 
troversy. Ms. Miller, Mr. Jenner, and Mr. McArthur all filed declarations in the interim proceed- 
ings in A & P. But the American Parent, for whatever reason, chose not to call evidence or be 
cross-examined about these events. Ms. Miller, Mr. Jenner, and Mr. McArthur did not give evi- 
dence about what they had said in their declarations. By contrast, Mr. Collins did give evidence 
and did submit to cross-examination. 


fae This panel has no inclination to question or review the factual or legal findings of the 
Chair in A & P. By virtue of section 108 of the Act, those questions of fact and law are “‘final and 
conclusive for all purposes” and, we think, that includes later interim relief proceedings involving 
essentially the same parties. However, we need not finally decide whether, as a matter of law, the 
findings in A & P are “‘res judicata’, or “‘in rem’, because the real protagonists and the real issues 
appear to be much the same in all of the other successor rights applications yet to be determined. 


oe. We do conclude that the findings and analysis in A & P are a significant part of the legal 
landscape which cannot be ignored in the “new” successor rights proceedings that, in substance, 
are between the same union rivals, who ask the Board to decide, once again, whether the circum- 
stances and events of July 10-11 are such as to establish: 
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(1) that the particular Ontario locals, not the American Parent, held the 
bargaining rights prior to mid July; and 


(2) that those locals, too, have merged with the Steelworkers in the same 
way that Local 414 did. 


At the very least, the successorship issues (i.e., the application of section 63) are similar, and the 
real “‘players”’ are the same. 


TD: In the circumstances, it is useful to review the A & P decision in some detail. 
II 
74, The September 23 decision begins with a long review of the facts (paragraphs 3-48) 


where the Board records the opposition to the UFCW merger at all official levels within the 
RWDSU Canadian section, including the Canadian director, at least five of the Canadian Vice- 
Presidents, and the Canadian District Council which was an umbrella organization for the Cana- 
dian locals of the RWDSU. The decision then details some of the meetings and consultation that 
took place across Canada, as the Canadian officials debated the desirability of merging with the 
UFCW (which was a rival in Canada) and explored the alternatives. Those alternatives included 
the creation of an independent Canadian organization, or the merger with a trade union other than 
the UFCW. For example, Robin McArthur, now a UFCW supporter, was once suggesting that the 
RWDSU Canadian group consider merger with the Teamsters Union. 


Vise The Canadian components of the RWDSU had to decide what they would do if the 
UFCW merger was rejected; and what some wanted to do was very different from the scenario 
envisaged by the American Parent. 


76. The A & P decision also details the escalating friction between the Canadian officers of 
the union and their American counterparts, as well as the unsuccessful efforts of Bob White, the 
President of the Canadian Labour Congress, to effect an ‘‘amicable divorce’, as had been done 
with the Canadian section of the United Automobile workers. The Board finds that there were 
numerous meetings across Canada prior to the meeting on July 10-11, and reviews in detail not 
here relevant, what took place at that meeting which on the first day, (chaired by Lenore Miller), 
rejected the UFCW merger proposal, and the following day (chaired by the President of the 
Ontario Federation of Labour), purported to create a new organization called ‘““RWDSU Canada” 
that was then merged with the Steelworkers. The Board then outlines some of the responses of the 
Parent International: 


47. On July 12, the International placed five of the southern Ontario locals into trusteeship, 
including Local 414. The reasons cited were that the locals disaffiliated without the approval of 
the International Executive Board and then merged with the USWA, and the utilization of 
funds, assets and property in this regard. On that same day, a number of officers and staff 
resigned, including Mr. Collins and Mr. Waters. Subsequently, the International redirected the 
mail and the telephone number of the Mississauga office to a new location and made several 
directions with respect to funds, which led to the banks freezing the bank accounts. In addition, 
letters were sent to a number of employers in collective bargaining relationships with the locals 
placed under trusteeship, redirecting the dues. Some of those employers responded by cancell- 
ing negotiating and grievance meetings and placing the dues in escrow until the dispute was 
resolved. Mr. McArthur was appointed as Mr. Dickinson’s official agent for the five locals in 
trusteeship. He then purported to cancel the leaves of absence granted by employers for five 
members of Local 414, including the President, two members of the Local Executive Board and 
two stewards, and appointed a number of other people to represent the locals. 
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FER It was these actions by the American Parent that prompted the unfair labour practice 
complaint. The Canadian officials (by then under the Steelworkers’ umbrella) claimed that the 
American Parent was using its powers under the union Constitution to force a merger with the 
UFCW, despite the delegate vote against it, and that this contravened the Labour Relations Act in 
various ways. The Steelworkers (and the local RWDSU officials) argued that the disaffiliation pro- 
cess was a charade because the American Parent intended to use its powers to prevent the locals 
from regrouping. 


Ill 


78: The “legal portion” of the decision has two aspects which are relevant to the current 
proceeding, because the same questions are raised in the 200 or so other successor rights applica- 
tions which the Board has yet to consider. 


tik In the A & P case, the Board found that statutory bargaining rights were held and exer- 
cised by Ontario Local 414 of the RWDSU, despite the American Parent’s assertion that the 
American Parent held the bargaining rights. The Board further found that the events of July 10-11 
had effected a disaffiliation of the Canadian section from the International (an eventuality that the 
American Parent did not expect until October 1, 1993 - now past), and that pursuant to section 63 
of the Act, there was a successorship vis a vis “RWDSU Canada’’, then a second one with respect 
to the United Steelworkers of America. 


80. Both findings were significant for the ultimate result in the case; for if bargaining rights 
had vested in the American Parent rather than Local 414, it would not have mattered whether 
Local 414 had successfully disengaged from the American Parent, then affiliated with the Steel- 
workers. Both findings are integral to the “final and binding” determination which the Board 
made. And of course, the American Parent was a party to those proceedings, as it is (now merged 
with the UFCW) in the later successor rights cases. 


81. In determining who held bargaining rights, the Board had to consider both the practice 
of local administration which was established in the evidence, portions of the International Consti- 
tution, and the Local 414 by-laws. Mr. Collins’ evidence outlined that practice and his testimony 
was uncontradicted. The internal Constitutional arrangements included these provisions, recorded 
at paragraph 72 of the Board’s decision: 


[International Constitution]: 





Section 9.(a) All members of a local union are members of the Retail, Wholesale and Depart- 
ment Store Union and are subject to the orders, rulings and decisions of the International Union 
and its properly constituted officers. 


(b) Subject to the provisions of Article XVII, the local union to which the member belongs is 
irrevocably designated, authorized and empowered by him exclusively to represent him for the 
purpose of collective bargaining in respect to rates of pay, wages, hours of employment or any 
terms or conditions of employment, and for the negotiations, execution, revision and termination 
of contracts with employers covering all such matters. 


(c) The local union to which the member belongs is irrevocably designated, authorized and 
empowered by him exclusively to appear and act for him and in his behalf before any board, 
court, committee or other tribunal in any manner affecting his status as an employee or as a mem- 
ber of his local union and exclusively to act as his agent to represent or bind him in the presenta- 
tion, prosecution, adjustment or settlement of all grievances, complaints, disputes or any kind of 
character arising out of the employer and employee relationship as fully and to all intents and 
purposes as he might or could do if personally present. 
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(d) The power given to the local union under clauses (b) and (c) hereof may with the consent of 
the local union be exercised by the International Union or its designee. 


(emphasis added) 


[Article XVI] 


eee 


Section 2. The right to bargain collectively for the whole membership of a local union 
shall lie with the Executive Board of the local union or officers designated by it and 
with the International Union or its Representative when the local union so requests. 


Section 3. The International Executive Board shall guide and advise the course of 
negotiations by the local unions. 


[Local 414’s by-laws] 


Section 2 - The unit shall concern itself with matters pertaining to the negotiation of a 
Collective Agreement under the supervision of the International union and in accor- 
dance with the policies devised by policy committees. 


Section 3 - After a Collective Agreement has been negotiated, the unit is responsible 
for the processing of grievances in accordance with the Collective Agreement. The 
unit is responsible for [sic] the Local for its actions, and the Local is the governing 
body in the province. 


(emphasis added) 


82: In the Board’s view, the bargaining practice and constitutional framework were suffi- 
cient to displace any inference flowing from the fact that the name of RWDSU International 
appeared on the opening page of the A & P collective agreement, along with that of Locals 414, 
429, 545, 579, 582 and 915. The Board did not have to decide how, in a regime of exclusive bar- 
gaining agency, bargaining rights could be “‘shared”’, because the Board concluded that as a matter 
of fact and law, bargaining rights were not shared but rested with the local union. The Board did 
note, parenthetically, that in a legal regime based upon exclusive bargaining agency, it might not 
be possible for two unions to “‘share” bargaining rights. 


* 


83. On the successorship aspect of the case, the Chair reviewed the Board’s developing 
jurisprudence under section 63, noting that the focus of the section was the acquisition of rights, 
privileges and duties under the Act - particularly the status of statutory bargaining agent - rather 
than the ‘“‘property”’ or “political” rights of persons within the union, or of union members in rela- 
tion to each other. At paragraph 53, the Board wrote: 


53. In the last decade, it is fair to say that the Board has moved further away from the Astgen v. 
Smith approach, emphasizing the significant difference between the common law property rights 
addressed by the courts, and the scheme of the Labour Relations Act in providing for bargaining 
rights and the successorship of those rights. In Waterloo Spinning Mills, supra, the Board noted 
the distinctions between the club model of a union at common law, and the statutory position of 
a union under the Act: 


At common law (i.e., before the passage of modern labour legislation some forty 
years ago), a trade union was merely a voluntary association of employees, like a 
club, acting collectively in pursuit of their common interests and without any statutory 
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framework or underpinnings. Indeed, for a time, trade unions and their activities 
attracted common law sanctions because such collective action amounted to a civil 
conspiracy in restraint of trade. However, to determine whether one trade union has 
acquired the statutory rights and obligations of another - that is, to determine the 
application of section 62 [now section 63] of the Act - one cannot ignore the statutory 
framework or forget that unions no longer operate (as they once did) in a legislative 
vacuum. Trade unions, like clubs, may well be able to exist without direct reference 
to the Labour Relations Act, but the fact is that if a trade union is to do what by stat- 
ute it must do to preserve its status as a union under the Act, it must conform to statu- 
tory norms. 


A modern trade union is very different from a typical club. It is concerned primarily 
with the acquisition and exercise of statutory bargaining rights. What club or mere 
voluntary association has the exclusive statutory right to determine its members’ 
terms and conditions of employment - regardless of what those members might think 
from time to time? What voluntary association in pursuit of its constitutional objec- 
tives has the right to act on behalf of and fundamentally affect the rights of persons 
who are not its members and who may never have voluntarily subscribed to those 
objectives? What club has a statutory obligation to fairly represent non-members, 
where necessary, expending membership funds to do so? What club can compel the 
payment of membership fees from members and non-members alike? How realistic is 
it to treat a trade union as a “voluntary” association when the reality is that member- 
ship may be made a compulsory condition of employment? In the present case, mem- 
bership in the Association has been made a condition of employment for a number of 
employees. The fact is that while at common law a trade union may still be only a vol- 
untary association, under the Labour Relations Act it is much more than that, and 
when considering the acquisition, exercise of transfer of rights rooted in the statute, 
one cannot ignore either the practical or legal differences. Likewise, in trying to 
ascertain a union’s essential objects (in an Astgen v. Smith sense) we think the statute 
provides a guideline - at least in the absence of explicit conditions in the union’s own 
constitution. 


* OK 


This is not to say, of course, that the constitution of a trade union is irrelevant to the 
Board. It is obviously an important document and in particular cases or contexts, its 
terms may be decisive. But it does not have the central role which it plays at common 
law in resolving disputes among the members over the use or distribution of assets, 
eligibility for office, the conduction of elections, the pursuit of the organization’s 
objectives, and so on. 


84. The Board then went on to conclude that complete constitutional correctness was not a 
prerequisite to a successorship declaration, provided that there was sufficient compliance with con- 
stitutional norms or objectives, and sufficient indication that the merger (etc.) decision was sanc- 
tioned by the membership or accomplished through an appropriately-constituted decision-making 
body. In other words, the Board found that statutory bargaining rights were not necessarily trans- 
ferred, or necessarily transferable, merely because union officials had made Constitutional provi- 
sions to that effect. Bargaining rights were not an “asset”, that unions could trade between them- 
selves in this way. Conversely, statutory bargaining rights could pass from one union to another 
(i.e., that there could be a successorship under section 63) without the compliance with the antici- 
pated transfer arrangements. That result depended upon the way in which the transfer mechanism 
was structured, how it worked in practice, and its relationship to the usual way that the union did 
important business. It was the Board, not the unions, which ultimately had jurisdiction to apply 
section 63, with or without a representation vote (an indication, in itself, that “constitutionalism”’ 


might not govern). Thus, at paragraph 97, the Board observed: 


97. The International also argues that the delegates were not authorized to vote to create the 
new national organization. The applicant contends that if the delegates were good enough to 
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vote on the UFCW merger or disaffiliation on behalf of Local 414, they were good enough to 
vote for affiliation as well, and there is some merit to this perspective. More significantly, how- 
ever, these delegates were not elected just to vote on the UFCW merger. They were elected at 
the Local 414 convention in May as members of the Local Executive Board, who were empow- 
ered by the by-laws to attend conventions on behalf of the Local. This practice of standing dele- 
gates was recognized by the International constitution and in the notice of the July 10th UFCW 
merger vote meeting. There were no specific restrictions placed on their authority at the time of 
their election, and it can hardly be said that voting on the UFCW merger or disaffiliation is of 
less gravity than voting for affiliation with RWDSU Canada. As a result, this argument is unper- 
suasive as well. 


85. The Board then dealt with a variety of other objections to the delegate meeting of July 
10-11: whether there was sufficient notice of the meeting; whether the agenda was properly item- 
ized; whether the delegates had sufficient time to study the proposed merger with the Steelwork- 
ers; whether certain delegates were or were not entitled to vote on such issues; etc. In each case, 
the objections were reviewed, considered, and rejected. 


86. Finally, the Board concluded that in all the circumstances, it was not disposed to exer- 
cise its discretion under section 63(2) to direct a representation vote. Those circumstances included 
the reluctance to turn a successorship proceeding into a “mid-term raid” by a third-party union, 
substantial compliance with the process that the UFCW and the American Parent had themselves 
established to decide issues of this kind (which did not involve a membership referendum), and the 
difficulty in framing the ballot to reflect the real choices for employees and the real actors in the 
Piece. 


87. The Board was satisfied that the delegate voting process provided a meaningful oppor- 
tunity for membership wishes to be expressed, and noted at paragraph 132: 


... Employees always have the option of applying at the appropriate time for a declaration ter- 
minating the successor union’s bargaining rights or replacing it with another union. ... 


Regardless of the result of this Constitutional wrangling, the employees would always be entitled 
to oust their bargaining agent (whoever it is) at the time provided by the Statute: during the last 
two months of their collective agreement (see sections 57-63 and 5-9 of the Act). During this ‘“‘open 
period’’, employees would have the opportunity, as they always have, to “go non-union’’, or 
choose another union to represent them. The Board did not consider it appropriate to direct a vote 
which would not be a final answer in any case. 


88. It is against that background that we must now weigh the submission of the RWDSU 
District Council of the United Food and Commercial Workers International Union and its Locals 
414, 440 and 1000 (the American Parent now merged with the UFCW which may or may not 
include the Canadian section) that the other successor rights applications now pending before the 
Board are very different - that there are different employers involved, or that the situation of other 
locals is different, or that there is, for example, analytical significance in contract words which say 
‘“RWDSU and its Local X” as opposed to ““RWDSU” with a gap on the page before a listed local; 
or that there were defects in the July 10-11 process not put before or accepted by Chair McCor- 
mack. 


89. There may very well be legally significant differences in these various files. But the 
applicant’s supporting material suggests that there are not, and the Chair’s decision of September 
23 is at least the starting point for analyzing any differences said to command a different result. 


90. The decision of September 23 is currently the subject of an application for judicial 
review. No Court hearing day has been set. Nor has there been any application to the Court to 


[1993] OLRB REP. DECEMBER 1373 


“stay” the Board’s September 23 decision - although to be fair to the UFCW/American Parent, it 
is not clear what such “stay” would mean, unless the Court were also disposed (and had jurisdic- 
tion) to award interim bargaining rights to one of the rival unions. 


91. There is also a request for reconsideration by employees from 9 (of about 100) A & P 
stores who claim they did not have notice of the proceeding. To that request, A & P replies that 
notice was posted, in accordance with the Board’s Rules. So does the Steelworkers union. Accord- 
ingly, there is a factual dispute in the reconsideration application which will have to be decided. 


92. The reconsideration hearing began on November 30, and is continuing at the time of 
writing. There is no indication when it will be completed. 


93. Chair McCormack did not issue a decision in respect of the Steelworkers’ unfair labour 
practice charges which she heard together with the companion successor rights application. She 
wrote: 


134. Lastly, it became apparent during the case that a decision with respect to the successor 
rights issue might be of some assistance to the parties in resolving the unfair labour practice alle- 
gations. In the circumstances, a settlement of the section 91 complaint would be preferable in 
terms of the labour relations climate between the various unions involved. As a result, although 
I have heard all the evidence with respect to this complaint, I have not recited some of it in this 
regard, and I am adjourning the complaint sine die to give the parties a further opportunity for 
settlement. If they are unable to resolve the matter, any party may request a decision on the sec- 
tion 91 complaint by writing to the Board. I remain seized of both matters. 


Obviously, the Chair did not want to inflame an already acrimonious dispute by referring to behav- 
iour that might be seen as disreputable whether or not it was illegal. 


94. We do not know when the unfair labour practice ruling will be made, nor is it apparent 
how it would assist this panel one way or the other. 


The Current Disorder 





95: It was hoped and anticipated that the A & P situation (involving the largest bargaining 
unit and the largest Ontario local) would be the “test case” that would permit the rival union par- 
ties to resolve the competition for bargaining rights with respect to other employees, and other 
local unions, that, like Local 414, had participated in the purported merger meeting on July 10-11. 
But that was not the case - hence the 200 or so successor rights applications brought by “the Steel- 
workers’, the UFCW’s intervention in those applications, and the prospect of litigating every one 
of them, if necessary. 


96. Given the parties’ current relationship, the vagaries of litigation, and the resources of 
the Board, there is no prospect whatsoever that these cases will come to an early conclusion. On 
the contrary. There is every indication that the litigation will drag on for months, and that the 
‘legal war” will escalate as new proceedings are brought in one form, or forum, or another. 


Ee The labour relations impact of all of this is depressingly clear: confusion and collective 
bargaining paralysis for numerous employers, large and small, and thousands of employees in this 
Province. 


98. The statutory scheme of collective bargaining envisages a mutual duty to bargain in 
good faith, and periodic re-negotiation of collective agreements on a fixed timetable. The Act 
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envisages that collective bargaining may begin ninety days prior to the expiry of a collective agree- 
ment (section 54) with a view to concluding a new one, if possible, before the end of that agree- 
ment, without a strike or lock-out. 


09: That is not happening. Since July 1993, the bargaining cycle has been totally frustrated. 


100. Tom Collins’ declaration lists a number of collective agreements for which bargaining is 
overdue, together with certain other information about those collective bargaining relationships. 
This is the list: The Bay/Local 1000 - 6 contracts for a now combined bargaining unit of 1000 
employees; multiple “Mr. Grocer’ franchisees and Local 414 whose collective agreement expired 
January 31, 1993; “No Frills” franchisees and Local 414 whose collective agreement expired April 
30, 1993; Hostess Frito-Lay and Local 461, where the 410 employees are bound by two collective 
agreements that expired January 5, 1993; Spalding Canada and Local 440, where the collective 
agreement expired July 31, 1993; Colonial Furniture, whose collective agreement expires January 
1, 1994; Weston Bakeries and Local 461, where the collective agreement binding 225 employees 
expired November 15, 1993; TRS Food Services, whose collective agreement involves Local 461, 
covers 110 employees and expired May 9 and August 31, 1993; Hershey Canada and Local 461, 
where the collective agreement covers 500 employees and expires January 31, 1994; The A & P 
Warehouse part-time collective agreement involving Local 401 and some 100 employees that 
expired February 13, 1993; the United Cooperatives collective agreement involving Local 414 which 
expires December 31, 1993; and the Hamilton Yellow Cab/Local 1688 collective agreement which 
expires December 15, 1993 (where there is a termination application). 


101. In these various situations, meaningful collective bargaining cannot occur. The number 
of such situations is increasing as time goes by. 


* 


102. The Act prescribes that bargaining in respect of newly-certified bargaining units should 
begin within fifteen days of certification. In fact, if a union does not give timely notice to bargain 
or lets a period of sixty days go by without bargaining, its bargaining rights may be terminated (see 
section 60(2) of the Act). The following are newly-certified bargaining units in which collective 
bargaining has either been stalled or has never begun: Metro, Diamond, and Co-Op Cab compa- 
nies (Local 1688 - approximately 2000-3000 Toronto employees), certified June, August 1993; 
Central Chevrolet/Local 414, certified January 29, 1993; Checker Limousine/Local 414, certified 
April 2, 1993; Vanfax/Local 414, certified April 16, 1993; The Connection Group/Local 414, certi- 
fied April 2, 1993; Loeb Club Plus, Woodstock/Local 414, certified March 29, 1993; Loeb IGA 
Lincoln Heights/Local 414, certified November 9, 1992; Loeb Carleton Place/Local 414, certified 
February 19, 1993; LOF Glass/Local 414; certified April 16, 1993; National Federation of 
Nurses/Local 414, certified December 2, 1992; Nivel/Local 414, certified February 22, 1993; Nordic 
Windows/Local 414, certified May 21, 1993; Katalin Lanczi/Local 414, certified June 1, 1993; 
Sifton Properties/Local 414, certified July 21, 1993; and both Union and Westway Taxi. 


LOS: We should note that although this impasse is frustrating for the Canadian officers of 
RWDSU locals who resisted the American Parent, and may be detrimental to the interests of 
employees and employers in Ontario, the Steelworkers argue that it is not necessarily detrimental 
to the strategic interests of the UFCW. 


104. As we have already mentioned, virtually of the “human infrastructure” of the RWDSU 
in Canada rejected the UFCW merger and moved to the Steelworkers - leaving the UFCW with 
fewer resources in place with which to attack the Steelworkers or rally employee support. How- 
ever, if the collective bargaining process grinds to a halt, any advantage of the Steelworker merger 
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may be nullified, the challenger may gain time, and the collective agreement “open periods” 
described above will present themselves. There will be an opportunity for “raids” regardless of the 
results of the successor rights application; and since the open period for “raiding” stays open until 
closed by the appointment of a conciliation officer, anything which delays that appointment 
enhances the UFCW’s raiding opportunity. The Minister’s decision not to appoint conciliation offi- 
cers not only impedes bargaining, but also leaves the bargaining rights exposed, even if the Steel- 
workers have successfully acquired them. 


105. Protracted litigation and paralysis may operate to the advantage of the UFCW and the 
American Parent; and in the Steelworkers’ submission, that is their objective and intent. If they 
can frustrate the collective bargaining process, they may reap a harvest of disenchanted employees. 
The Steelworkers submit that ‘doing nothing is not neutral’. But of course, in this sense, an Order 
in favour of the Steelworkers may not be “‘neutral” either (as the Board noted in its interim deci- 
sions in A & P), because it may bolster the Steelworkers’ political advantage, and merely shift the 
burden of delay. Delay (which prolongs uncertainty and litigation) may well be undesirable from 
everyone’s perspective. 


* 


106. Day-to-day representation of employees continues to be shrouded in confusion because 
the UFCW/American Parent continue to assert that they represent the employees in Ontario 
locals, and continue to demand that employers recognize their agents for that purpose - for exam- 
ple, that dues from Canadian employees be remitted to the control of Guy Dickinson, the tempo- 
rary Trustee of the Canadian District Council, who is located in New York (see Exhibit 17 to the 
Declaration of Tom Collins) or to Robin McArthur, a UFCW representative from Northern 
Ontario who held no official position in the Southern Ontario locals. As a practical matter, there- 
fore, employers and employees cannot determine whom they are to deal with on a day-to-day 
basis, and employers are threatened with legal sanctions if they make the wrong choice. 


107. Not surprisingly, many employers are taking a “‘neutral”’ stance - which means inaction - 
and are putting any dues monies in trust until the proper claimant is determined. But, of course, 
inaction, however prudent, is not neutral in its impact. Employees are paying “dues” in return for 
service. The money is not being used for that purpose. 


* 


108. Section 45 of the Act provides that, during the term of a collective agreement, any dis- 
pute about its interpretation, application, administration, or alleged violation must be resolved by 
arbitration. Such problems arise from time to time, and to deal with them, most collective agree- 
ments have a grievance procedure. If grievances cannot be resolved at the local level, they are con- 
sidered by union officials, and referred, as necessary, to an outside arbitrator. 


109. But as things now stand, arbitration cases are being stalled or adjourned pending the 
identification of the bargaining agent, which, of course, shares the cost of the arbitration process, 
chooses counsel, and so on. Unless there is a union to do this - and only one union can - the arbi- 
tration process will not work. Examples include: Hamilton Yellow Cab, Hershey Canada, Weston 
Bakeries, and City-Wide Taxi, and the numbers will multiply as time goes on. 


110. In one particular case, the Board itself directed reinstatement under section 69 of the 
Act (File 3993-91-U). There was a subsequent dispute over the terms of the employee’s reinstate- 
ment. That employee is still out of work and the Ministry of Labour will not appoint an arbitrator 
under section 46 of the Act. And, it is interesting to note that in the UFCW application for interim 
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relief (2869-93-M) the supporting declaration cites the same kinds of collective bargaining prob- 
lems. 


Bide The above-noted problems are exacerbated because the Minister of Labour is also 
“caught in the middle” and has refused to appoint arbitrators or conciliation officers until his 
authority to do so has been clarified. When faced with competing claims from the two unions - to 
appoint, or not to appoint, or when to appoint - he too has opted for inaction. By letter dated 
November 8, 1993, the Director of Labour Management Services for the Ministry of Labour wrote 
as follows: 


‘Applications to the Minister for the appointment of Arbitrators and Conciliation Officers sub- 
mitted by the Retail, Wholesale Canada, Canadian Service Sector Division of the United Steel- 
workers of America continue to be held up due to ongoing litigation between it and the Interna- 
tional Retail, Wholesale and Department Store Union. These applications cannot be processed 
until such time as the Minister is satisfied that there is no longer any issue with respect to bar- 
gaining agent status”’. 


That is why the Minister has filed the reference to the Board mentioned above. The Statute 
requires him to act, but the circumstances make it very difficult for him to do so. 


* 


lig 2a The employers are in the same position. They have statutory rights and obligations 
which they are unable to exercise or fulfil until they know which union they have to deal with. As 
one counsel asked, rhetorically: Who do we deal with if we have to close a store and work out the 
lay-off arrangement for the employees involved. 


[sles The dilemma faced by the employers and the Minister arises from the fact that the stat- 
utory scheme requires both the identification and stability of a single exclusive bargaining agent, to 
exercise the rights and bear the responsibilities created by Statute. The scheme of collective bar- 
gaining simply cannot work without it. 


* OK 


114. Collective bargaining legislation is not about unions as organizations, or about prop- 
erty, or about internal union affairs. It is not about the perquisites of union office, or about “union 
democracy” (see Re CSAO National Inc. and Oakville Trafalgar Memorial Hospital Association, 
[1972] 2 O.R. 498, 26 D.L.R. (3d) 63), or even Canadian Autonomy. The legislation defines and 
regulates a statutory collective bargaining agency relationship between employers and unions, but 
governing the employees’ conditions of employment. That statutory relationship is as foreign to 
the common-law notions of “‘agency”’, and the “club law” of Astgen v. Smith, [1970] 1 O.R. 129, as 
it is possible to be. 


LS. It is worth a brief digression to explain something of the statutory framework; because 
unless one understands how the Statute is supposed to operate, one cannot appreciate the dimen- 
sions of the problem now before us. A statutory review will also demonstrate why the Board must 
try to do what it can to resolve the situation in such manner that the statutory process can begin to 
function again. 
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Why a single, stable, exclusive union bargaining agent is fundamental to the statutory scheme 


116. A trade union is, under the Statute, an organization of employees formed for purposes 
that include collective bargaining (whatever else it may be at common law). A trade union is not a 
club - or “‘just’’ a club - nor is it even a “‘voluntary” organization. It is an entity which has a legal 
existence lacking at common law, and engages in a process - collective bargaining - which had no 
common-law foundation. The result of that process - the collective agreement - likewise has no 
common-law existence; but it is enforceable by Statute, and that same Statute allows it to contain 
provisions compelling union membership. A trade union is an instrument, constructed by employ- 
ees for their mutual protection and advancement. But it is also the beneficiary of legislative protec- 
tion, and intended to fulfil a statutory purpose. 


i ep A trade union acquires statutory “bargaining rights”, through a certification process 
that depends upon establishing the support of a majority of employees in a bargaining unit defined 
by the Labour Relations Board. Once certified, the union is obliged to represent those employees, 
whether or not they are union members (section 69 of the Act), and it is required to negotiate with 
their employer, in good faith, with a view to concluding a collective agreement. 


118. The collective agreement is a statutory creature with some important statutory charac- 
teristics. Among these is a permitted dues deduction provision, available at the request of a union 
bargaining agent (see section 44 of the Act). In effect, the Statute gives the union the power to 
“‘tax’’ employees, whether or not they are union members, so that the union will have the funds to 
fulfil its statutory duty of fair representation (see section 69 which extends to employees whether 
or not they are members). The authority to deduct money from wages earned by employees - a 
kind of ‘“‘wage assignment” - is an enforceable provision of the collective agreement through the 
grievance-arbitration process prescribed in that agreement, and under section 45 of the Act. The 
right to deduct dues from employee wages is rooted in the Statute, not the union’s Constitution 
(which may prescribe the /evel of dues). The union collects money from employees not because the 
Constitution requires it, but rather because the union is the statutory bargaining agent entitled to 
the benefit of section 44, and subject to the representation obligations of section 69. The payment 
of dues by employees is not an “internal union matter’ (see also sections 47 and 48 of the Act). 


L19. “Bargaining rights” are a right to represent employees in the manner and for the pur- 
poses prescribed in the Statute. They are a legal, statutory, agency relationship, between a union 
and a generic grouping of employees (who may or may not all be “members”. Bargaining rights 
are not a piece of property “owned” by the union, and therefore disposable like some piece of fur- 
niture. Bargaining rights depend upon the Statute and can be acquired, lost or transferred only in 
accordance with the Statute - which is to say, in accordance with processes supervised by the 
Labour Relations Board. 


120. The union’s legal status as employee bargaining agent does not depend upon the contin- 
ued employment of its original supporters at the time of certification, or even the continuing sup- 
port of employees in the bargaining unit (see the comments of Laskin, C.J.C. in Terra Nova Motor 
Inn, 74 CLLC 914,253). The agency relationship exists in respect of those employees unless termi- 
nated in accordance with the Act - a process that again involves the testing of employee wishes. 
But bargaining rights cannot be challenged at any time, nor is the union’s bargaining agency 
impaired if, from time to time, it loses the support of some or all of the employees in the bargain- 
ing unit (any more than a government loses its authority if public opinion polls establish that it has 
lost citizen support). 


121, Bargaining rights can only be challenged during the limited ‘‘open periods”’ prescribed 
by Statute - essentially the last two months of any existing collective agreement, or such longer 
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period as may occur until a conciliation officer is appointed (see section 62 of the Act). At other 
times, the union is the statutory bargaining agent, whether or not it actually enjoys the support of a 
current majority. 


IP The Legislature has struck a balance of employer, union, and employee interests. The 
status of bargaining agent rests ultimately on the will of the majority. However, the Statute also 
recognizes that the values of certainty, stability and employee choice may conflict to some extent, 
Accordingly, the law prescribes when such employee choice may be voiced. At other times, the 
union is the exclusive bargaining agent for the employees in the bargaining unit and must be so 
regarded by the employer. 


23; The principle of exclusivity is fundamental to the scheme of the Act. Section 68 pro- 
vides: 


68.-(1) No employer, employers’ organization or person acting on behalf of an employer or an 
employers’ organization shall, so long as a trade union continues to be entitled to represent the 
employees in a bargaining unit, bargain with or enter into a collective agreement with any per- 
son or another trade union or a council of trade unions on behalf of or purporting, designed or 
intended to be binding upon the employees in the bargaining unit or any of them. 


(2) No trade union, council of trade unions or person acting on behalf of a trade union or coun- 
cil of trade unions shall, so long as another trade union continues to be entitled to represent the 
employees in a bargaining unit, bargain with or enter into a collective agreement with an 
employer or an employers’ organization on behalf of or purporting, designed or intended to be 
binding upon the employees in the bargaining unit or any of them. 


[emphasis added] 


An employer is prohibited from dealing with employees individually, or with any other trade union 
that claims to represent them. 


124. The same principle of exclusivity can be seen in the provisions of the Act dealing with 
collective agreements. Sections 42, 50 and 51 provide: 


42.- (1) Every collective agreement shall be deemed to provide that the trade union that is a 
party thereto is recognized as the exclusive bargaining agent of the employees in the bargaining 
unit defined therein. 


(2) Every collective agreement to which an accredited employers’ organization is a party shall be 
deemed to provide that the accredited employers’ organization is recognized as the exclusive 
bargaining agent of the employers in the unit of employers for whom the employers’ organiza- 
tion has been accredited. 


50.There shall be only one collective agreement at a time between a trade union or council of 
trade unions and an employer or employers’ organization with respect to the employees in the 
bargaining unit defined in the collective agreement. 


* KO 


51. A collective agreement is, subject to and for the purposes of this Act, binding upon the 
employer and upon the trade union that is a party to the agreement whether or not the trade 
union is certified and upon the employees in the bargaining unit defined in the agreement. 


The union is the exclusive representative of those employees and thus the custodian of any rights 
which they or it may have under the collective agreement. 
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F293 The exclusive bargaining agent (by reason of its exclusivity) has a concomitant obliga- 
tion of fair representation set out in section 69 of the Act: 


69. A trade union or council of trade unions, so long as it continues to be entitled to represent 
employees in a bargaining unit, shall not act in a manner that is arbitrary, discriminatory or in 
bad faith in the representation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade unions, as the case may be. 


[emphasis added] 


The trade union is not just the bargaining agent for its members, nor does its bargaining agency 
rest on the union Constitution. 


126. The union is the exclusive bargaining agent of the employees until the Board otherwise 
determines, and the employer must recognize that status and deal with no one else. The scheme of 
the Act envisages a simple symmetry: one (and only one) union; one collective agreement, and one 
bargaining unit. 


127 The collective bargaining scheme and collective bargaining stability both require the 
identification of the exclusive bargaining agent. Without that identification and exclusivity, the col- 
lective bargaining process will not work - as this case demonstrates, and may be seen by a quick 
review of some of the provisions of the Statute. 


* 


128. Section 15 of the Act requires the exclusive bargaining agent to negotiate a collective 
agreement on behalf of the employees in the bargaining unit, section 68 prohibits the employer 
from dealing with anyone else, and section 69 imposes upon the union a statutory duty of fair rep- 
resentation. Exclusivity is implicit in, and necessary for, the bilateral bargaining process. 


* 


EAs Under section 16 of the Act, the Minister is required to appoint a conciliation officer at 
the request of the bargaining parties. But when two unions both claim to be that union bargaining 
agent, the Minister cannot appoint, so the bargaining parties do not have this Ministerial assistance 
to conclude a collective agreement. Nor can employees in newly-certified bargaining units take 
advantage of the option of “first contract arbitration”. There too, the Minister must respond to a 
request, which, in turn, raises the status of the union making that request. And, of course, concili- 
ation is a condition precedent to a lawful strike. Without conciliation, employees lose both third- 
party assistance to achieve a collective agreement, and the right to collective action to press their 
claims. 


* 


130. Section 45 requires the arbitration of disputes arising from the interpretation of collec- 
tive agreements. But who triggers the arbitration process? Who selects the arbitrator and retains 
counsel? To whom does the Minister listen when asked to appoint an arbitrator as he may do, 
upon request, under section 45? Which organization owes the employees the statutory duty of fair 
representation in respect of the processing of such grievances or negotiations in general? Against 
whom does an unhappy employee file his/her complaint if there is an alleged breach of the duty of 
fair representation? 


£18 If there is a desire to terminate bargaining rights in a timely manner under section 58 of 
the Act, whom do the employees name in their application (not an academic question because 
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there is currently pending an application to terminate bargaining rights brought by employees of 
Hamilton Yellow Cab)? And, with whom does the employer negotiate the adjustment plan con- 
templated by section 41.1 of the Act if a portion of the business is to be closed and employees laid 
off? This latter question is not an academic one in the retail sector which is in the process of 
restructuring, and where store closings are not an unusual event. 


132: We do not think it is necessary to multiply the examples. It is fundamental to the 
scheme of the Act that there be an identifiable, stable, and exclusive bargaining agent, protected 
from challenge except at prescribed times. 


* OK OK 


133% The problem in this case is that there will be no exclusive bargaining agent for practical 
and statutory purposes until the 200 or so successor rights applications are litigated (one by one or 
in groups), or unless this Board makes some interim Order. 


134. In the circumstances, we do not think that inaction is a viable option. Nor are we 
attracted to the form of interim Order issued in the A & P case. Those orders vested representa- 
tion rights, for practical but limited purposes, in persons rather than unions - a solution which is 
inconsistent with the statutory scheme, which ultimately did not involve the exclusivity that was 
necessary, which was never intended to obtain for more than a few weeks, and which, in the end, 
simply did not work even for A & P. This solution kept in place the ‘“‘union civil servants” who had 
customarily dealt with employee bargaining needs. But whatever its attraction in the short run, we 
do not think this formula is appropriate for the longer term or on the broader basis called for in the 
present proceedings. 


1358 We share the reservations of the earlier panels about interfering in internal union 
affairs. But with considerable reluctance, we have come to the conclusion that we must decide 
which contender will be the interim exclusive bargaining agent, for all statutory purposes, until the 
litigation before the Board is completed or otherwise resolved. 


136. We do not welcome the “‘win/lose”’ character of such Order. Nor are we sanguine about 
the prospects of avoiding layers of litigation and the continuing collective bargaining disruption 
contingent upon inter-union rivalry. But as in a child custody case, we do not think that there is a 
compromise interim solution. We are not Solomon and we cannot divide the baby. 


The Statutory Basis for an Interim Order 


137, Section 92.1 was added to the Act in January 1993 and, on its face, gives the Board a 
new and independent power to “‘grant such interim orders, including interim relief, as it considers 
appropriate on such terms as the Board considers appropriate’. That power is broad and unde- 
fined. There is nothing in the statutory language that suggests that the Board cannot make an 
interim Order (like an interim custody order or an interim injunction) which resembles the final 
order to which a party might be entitled at the end of the day; moreover, the breadth of the lan- 
guage suggests that the Board should bring its experience and labour relations judgement to bear 
upon the particular problem put before it. The Statute permits the Board to respond flexibly to the 
labour relations problems, to take a forensic approach, and to tailor the result to the particular mix 
of facts and the private and public interests at play. As the Board said in Morrison Meats Ltd., 
[1993] OLRB Rep. Apr. 358: “An interim order represents, in part, an evaluation by the Board, in 
the face of a conflict, and in response to a request by one of the parties, as to the preferred labour 
relations circumstances to be preserved or created during the course of the litigation of the main 
application’. 
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138. But the Board is not just the arbiter of particular disputes between particular parties. It 
also bears some responsibility for orderly collective bargaining in this Province, and has the specific 
responsibility to ensure, insofar as possible, that the objectives of the Statute are achieved (see sec- 
tion 2.1 of the Act). This, in turn, necessarily involves a balance of competing interests and collec- 
tive bargaining concerns - whether those interests are articulated in the context of “the main appli- 
cation”, or on an application for an “‘interim order including interim relief”. 


139. Section 92.1 is a relatively new section, with which the Board has had little experience. 
Certainly, no one has asked for the kind of Order sought by the applicant in this case. But the 
Board has given “interim relief” which has resembled the Order available “‘on the merits’, and in 
so doing, it has taken into account policy concerns and “third party impact”’. 


140. In unfair labour practice cases, the Board has recognized that the labour relations situa- 
tion may demand intervention even though the applicant may not ultimately be successful in the 
“main proceeding”, and even though the respondent may object to an order that appears to be a 
“win” for the other side. Thus, in cases such as Loeb Highland, [1993] OLRB Rep. May 197, or 
Tate Andale [to be reported October 1993], the Board was persuaded to grant interim reinstate- 
ment to employees who may or may not have been discharged illegally, because that reinstatement 
was necessary to protect the certification process and reassure employees that their choice for or 
against trade union representation would not expose them to employer reprisals. The Board noted 
that the right of self-organization mentioned in section 2.1(1) of the Act, could be impeded 
whether or not the employer ultimately prevailed in the underlying litigation. 


141. In both Loeb Highland and Tate Andale, the Board noted that its approach to section 
92.1 would not necessarily parallel that of a Court - anymore than its approach to strike-related 
cease-and-desist orders parallels that of a Court in picketing/injunction situations. The Board is a 
different kind of institution. It is animated by regulatory and policy considerations that are differ- 
ent from those of a Court (see generally Tomko v. Nova Scotia Labour Relations Board, et al, 
[1977] 1 S.C.R. 112, and Re Tandy Electronics Ltd. & United Steelworkers of America (1979) 26 
O.R. (2d) 68). In Tate Andale, the Board put it this way: 


39. In the first place, we might observe that the Board is not a court; and there is no reason to 
expect that either its adjudicative or remedial approach should mirror that of a court. Civil prac- 
tice may sometimes provide a useful analogy, but when the Act so clearly involves policy consid- 
erations, so systematically modifies common-law premises, and so clearly excludes judicial 
involvement (see section 110), it would be curious for the Board to make common-law criteria a 
governing principle of interpretation. This is not to say that the Board’s approach to dispute res- 
olution will never resemble that of the courts; however, the criteria applied, and the result 
reached, are more likely to be based upon the scheme and purpose of the Act, the Board’s own 
experience, and the norms and needs of the industrial relations community. (See generally: Alex 
Tomko v. Labour Relations Board of Nova Scotia, et al (1975) 76 CLLC {14005 (per Laskin, 
G.3sG.)3) 


See also: Morrison Meats Ltd. , supra, paragraphs 14-16. 


142. That said, though, the Board has in fact looked at some of the things which would influ- 
ence the Court on an application for interim relief. The Board has considered such factors as: the 
relationship between the interim Order sought and the final Order if the party seeking it were 
entirely successful; the desirability or possibility of preserving the status quo; the definition of the 
status quo in a dynamic system; whether the harm suffered by the party seeking interim relief is 
purely economic, and thus more readily ascertainable and recoverable after the merits have been 
decided; what the balance of harm may be - that is, whether the “harm” of not granting an Order 
exceeds the “harm” occasioned by granting the interim relief requested; and whether the “harm”, 
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in this sense, extends to third party interests. To these the Board adds a policy component based 
upon its own experience of labour relations, its understanding of the statutory scheme, and 
whether there is a public interest element to be considered. 


143. We might also note, parenthetically, that in each of the earlier interim Order applica- 
tions, including this one, the panel has been composed of a union representative, an employer rep- 
resentative, and a ‘‘Vice-Chair” - the professional neutral. In that respect, the Board’s composition 
mirrors the division of interest in the labour relations community. The “regulator” is structured to 
be representative of the groups regulated - a regulatory mechanism that is very different from that 
of a Court. The Board only departed from that model in File 1248-93-R because, in the Chair’s 
opinion, it was absolutely imperative to address the ‘test case” as soon as possible (see section 
104(12) of the Act). 


* OK OK 


144. The UFCW (actually Retail, Wholesale and Department Store Union District Council 
of the United Food and Commercial Workers International Union) submits that this application 
for interim relief is untimely because some of the concerns mentioned by the applicant Steelwork- 
ers were evident in July, August and September. There is no merit to this submission. If anything, 
the Steelworkers union has taken a restrained approach, initially filing only one test case, rather 
than the 200 or so successor rights applications which it was later compelled to file. The Steelwork- 
ers hoped that the test case would sort things out between the contending parties. So did the 
Board. The delay is not inordinant, and, in any event, it cannot be said that the Steelworkers union 
was “sleeping on its rights’. 


145. Has the applicant made out an arguable case on the merits, and for the relief requested? 
In our view, it has. Given the material filed with the Board, the legal analysis in A & P (i.e., the 
test to be applied under section 63), and the result of that case, we think there is a real likelihood 
that the applicant will be successful as it was before. The issue, we repeat, is not merely what the 
union Constitutions provide, but rather whether the events, viewed as a whole, generate a succes- 
sorship within the meaning of section 63 of the Act. We also note that even before the litigation of 
the A & P case before Chair McCormack, two entirely different panels of the Board concluded 
that there was a sufficient basis for interim Orders made at the request of the Steelworkers (al- 
though in neither case did that union get everything it requested). 


146. This is not to say that in one or more of the other applications the situation is not argu- 
ably different, and perhaps different to such a degree as may warrant a different result. Those dif- 
ferences might suggest the desirability of a representation vote, even within the legal framework 
discussed in A & P, or because, in particular circumstances, that is the sensible labour relations 
result. But whether or not such differences are ultimately established, and whether or not they 
prove to be significant, we do not think that we can ignore the findings in A & P that: 


(1) bargaining rights rested with the Ontario local, not the Parent Inter- 
national based on practice and the International’s own Constitution; 
and, 


(2) that the delegate convention of July 10-11 resulted in a merger with 
the Steelworkers, despite the American Parent’s assertion to the con- 
trary. 


For as we have already noted, that proceeding involved the main protagonists that are before us 
now, and for whatever reason the American Parent (now part of the UFCW) chose not to call evi- 
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dence to rebut the facts asserted by Mr. Collins - many of which are repeated in his declaration 
before us, and many of which, it would appear, will be raised again in the context of the other suc- 
cessor rights applications. Nor can we ignore the fact that the delegate convention was considered 
in some detail in the A & P case, that those delegates were the same ones who rejected the UFCW 
merger the day before, and that they acted in concert and unanimously on July 11. 


147. The situation may well be provably different for particular delegates or particular locals. 
But when constitutional correctness is not required by the Statute for its purposes (whatever might 
be the case for internal union matters), it remains to be seen whether Constitutional defects, if 
established, will prove to be determinative. 


148. Without here dilating on the legal onus in interim applications, we think the A & P 
decision is now a significant feature of the legal and labour relations reality. It helps to define the 
“status quo” that we must consider preserving - recognizing, of course, that the collective bargain- 
ing system itself is, or should be, dynamic. Indeed, it is that dynamism which is being frustrated by 
the current situation. 


149. What is the current collective bargaining reality; or, to put the matter another way, 
what collective bargaining conditions will continue if the Board does not make some interim 
Order? There is not much doubt about that. The collective bargaining paralysis will spread and the 
problems will escalate as more and more employers and bargaining relationships are drawn into 
the vortex. In the end, the dynamic process contemplated by the Statute will simply stop - as it 
already has in a number of the situations drawn to our attention. 


150. In our view, this is not in the interests of the employers, the employees, or even the 
protagonists if they could but rise above their partisan interests. Certainly it is not consistent with 
the purposes of the Act or the conduct of labour relations in this Province. We find it difficult to 
resist the employers’ plea (echoed by the Minister of Labour) to make some Order which will fix 
bargaining rights and obligations clearly, definitively, and in such manner that the parties can “get 
on with business”’ - even though it cannot be “‘business as usual” and may later be modified if the 
Board is persuaded in one or more successor rights applications to reach a conclusion different 
from that in A & P. 


Order 


bl. In our view, and in all the circumstances, the most appropriate interim Order is a decla- 
ration that the applicant Steelworkers Union (more specifically the Retail, Wholesale Canada, 
Canadian Service Sector Division of the United Steelworkers of America, Locals 414, 422, 440, 
448, 461, 483, 488, 1000 and 1688) is the INTERIM exclusive bargaining agent for the employees 
affected by the 200 or so pending successor rights applications, and that, ON AN INTERIM 
BASIS, the Steelworkers’ Union has all rights, privileges and duties under the Act of the predeces- 
sor RWDSU organization(s), however defined, and holds all of the rights, privileges and duties of 
the exclusive bargaining agent for this interim period. We so order and declare. 


152: Lest there is any doubt about the Board’s intention in making this interim Order: we 
intend that the Steelworkers union, for THIS INTERIM PERIOD (i.e., until the litigation is 
resolved and a final Order made), has and is entitled to exercise, all the rights and responsibilities 
which that union will assume, on a permanent basis, if it is successful in its successor rights claims. 
Conversely, we intend that the RWDSU, the American Parent, in whatever organizational mani- 
festation, and the UFCW, shall have none of the rights, privileges or duties associated with the sta- 
tus of bargaining agent, in the INTERIM period, until the pending successor rights applications are 
disposed of. 
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153% It follows that the employers are entitled and required, for this interim period, to recog- 
nize the Steelworkers as the exclusive bargaining agent for all purposes, and must not recognize 
the UFCW, the American Parent, or any other union organization that does not establish its status 
as bargaining agent independently of the history or connection with the RWDSU. 


154. It also follows that, during this interim period, the Minister of Labour may appoint con- 
ciliation officers, arbitrators, and so on, at the request of the Steelworkers, notwithstanding the 
opposition of any other organization. 


E52. We will outline this interim Order in more detail below. 


The Employee Concerns 


LAG; We recognize that in making this interim Order, we have imposed an interim resolution 
that may not be the choice of some employees (we cannot say how many) and that we have done 
so without reference to the wishes of the employees as a whole. There is something to be said for 
the way Mr. Caley pointedly put it: 


“It might come as a surprise to employees to wake up on July 12 and learn that representation 
rights had not only not flowed to the UFCW, but had passed to something called the “RWDSU 
Canada”’, then on to the Steelworkers”’. 


However, when the delegates have unanimously rejected merger with the UFCW, employees 
might also be surprised to find themselves represented by strangers from the UFCW, or a trustee 
in New York, or perhaps some local fragment of the former RWDSU. 


Sie There is no perfect answer to these employee concerns. And, as we have already indi- 
cated, the employee wishes are not the only element in the equation, nor the only interest to be 
accommodated. 


158. It is also important to note that the Statute provides a variety of safety valves to which 
employees can turn. Indeed, some of those options may be more readily available now that the 
choices are clarified. 


159: In any of the pending successor rights applications, it is open to interested employees to 
intervene, as they have belatedly in the A & P case. Their representations or different facts may 
command a different result. It is open to them to argue that a vote is desirable, or will ‘“‘clear the 
air’, or will avoid later litigation, or inter-union competition. It is open to them to assert that even 
if the Steelworkers have met the statutory prerequisites for a successorship, the Board should still 
seek the confirmatory evidence of a representation vote, because of the way in which the delegates 
were selected or acted - in short, that employees be consulted because there has not, in fact, been a 
reasonable opportunity to gauge their wishes. 


160. However, quite apart from such intervention, employees always have the opportunity, 
during the open period of the collective agreement described above, to oust their existing bargain- 
ing agent and substitute another union - whether it be the UFCW or someone else. Likewise, 
employees always have the opportunity to reject collective bargaining altogether and return to a 
regime of individual bargaining. Nor is this a speculative exercise in this case, because a number of 
collective agreements are already ‘‘open’’, or will come ‘“‘open’”’ in this sense in the coming months, 
so that if the UFCW has sufficient support to mount a raid, it will have the opportunity to do so - 
although, of course, it will have to actually establish membership support in the manner prescribed 
by the Statute. It will have to show that at least 35% of the workers want the UFCW to represent 
them. 
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161. It is important to emphasize that our interim Order does not remove or diminish any 
rights which employees might otherwise have to make a timely representation application in the 
manner prescribed by Statute. Nor in fact does the Chair’s A & P decision. If the employees in the 
A & P bargaining unit are unhappy with the Steelworkers, they too can take action during the 
open period of whatever collective agreement the Steelworkers have ‘‘inherited”’. Again, if the 
UFCW can show that it appears to represent 35% of the employees, the Board could direct a rep- 
resentation vote. 


162. In this sense, it really does not matter whether the bargaining agent is the UFCW, or 
the Steelworkers, or someone else. An unhappy majority always has the right to make a change 
during the last two months of a collective agreement, and a showing of 35% support can trigger a 
vote under section 9 of the Act. A successful successor can do no more than stand in the shoes of 
the predecessor organization, whether or not a vote has been directed under section 63(2). Con- 
versely, even if a vote were taken under section 63(2) and the Steelworkers won, it appears that 
the UFCW could still make a timely raid and demand another vote. 


163. The Board in A & P did not order a vote, in part because it was reluctant to turn a sec- 
tion 63 application into a mid-term “‘raid”’ or representation challenge. But it did not foreclose 
such challenge if otherwise timely. Whether the one kind of representation vote is preferable to the 
other, in A & P or generally, we need not decide. Our point is that if a significant number of 
employees support the UFCW, they are entitled to a timely vote as of right, not as a matter of dis- 
cretion, and regardless of the success in the section 63 applications. 


164. We think it is important to reiterate these undiminished employee rights, because coun- 
sel for the UFCW raised the spectre of the Steelworkers “imposing” a collective agreement upon 
an unwilling group of employees. That prospect, we think, is fairly remote. 


165. In the first place, there is an extremely high probability that any proposed collective 
agreement would be subject to ratification by the employees bound by it. That is the practice of 
most trade unions and is likely to be followed here. Steelworkers counsel made no absolute under- 
taking, but he allowed that the likelihood of a ratification vote was “987%”’. 


166. In all likelihood, employees will be asked to vote on any proposals that may become a 
collective agreement; moreover, ratification votes of this kind are regulated by section 74 of the 
Act. Section 74 requires appropriate notice to all employees in the bargaining unit whether or not 
they are union members. Section 74 also requires an “ample opportunity” for employees to cast 
their ballots in a secret ballot vote. 


167. We think it is unlikely that the Steelworkers would “impose” a collective agreement 
upon an unwilling membership - particularly against the background of this case and the effect such 
decision might have on any outstanding successorship applications, as well as the “politics” of the 
situation. But whether or not the union would have such inclination, it could only get to the position 
of negotiating a new collective agreement, after passing through and surviving the “open period” 
during which its status as bargaining agent could be challenged. In other words, an unhappy 
employee majority would have the opportunity to oust the Steelworkers before that union could 
even consider “‘imposing’’ a collective agreement on anyone. To the extent that an employer may 
be concerned about employee wishes, it can always seek confirmation of those wishes through a 
“final offer vote” conducted pursuant to section 40(1) of the Act; and, of course, whatever the ulti- 
mate outcome of the successor rights proceedings, the actions of the interim bargaining agent will 
shape the legal and labour relations setting in which subsequent collective bargaining will occur. 
Even if the ultimate successor turns out to be different from the interim bargaining agent, the for- 
mer will not be able to approach bargaining as if it were a clean slate. 
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168. Finally, we wish to make it clear that the statutory duty of fair representation (section 
69 of the Act) is now firmly fixed on the Steelworkers Union, because of its status as interim exclu- 
sive bargaining agent. If individual employees have particular concerns about the quality of repre- 
sentation, it is as open to them to complain under section 69 as it was before - and again, the pre- 
cise identification of the bargaining agent facilitates rather than hinders such complaints. 


169. From a strictly labour relations perspective, we remain concerned about a general situa- 
tion in which rival unions may reject reasonable compromise for fear that they will be labelled 
weak or indecisive or ‘tin bed with the employers”. That is sometimes the effect of inter-union 
competition, and it is a recipe for industrial conflict and discord. That is not a good labour relations 
result - particularly in an industry attempting to restructure and for unionized employers trying to 
confront non-union competition. But there is nothing that a regulatory body can do about that. 


The Employee Benefit Funds 


0: To this point, we have only addressed the problems flowing from the inability to iden- 
tify the exclusive bargaining agent - an identification which, for the reasons outlined, is critical to 
the scheme of collective bargaining regulated by the Act. We have not addressed the unions’ role 
in respect of certain benefit funds which are maintained for the benefit of employees. 


1H These funds (such as the Dental Plan) are “jointly trusteed”’ and the “employee trust- 
ees” are normally drawn from, or nominated by, the union bargaining agent. The Steelworkers 
contend that it is inappropriate that the trustees, once nominated by RWDSU Ontario locals, are 
now being selected or replaced by nominees of the UFCW. 


L2; However, in our opinion, it is unnecessary to make any interim Order in respect of 
those trust funds. 


ES The trustees, both individually and collectively, have a fiduciary responsibility in 
respect of the monies in question. There is no evidence whatsoever of any malfeasance or inappro- 
priate behaviour on the part of the trustees. It is hardly likely that the employer trustees would per- 
mit union politics to deflect the trustees from the best interests of the employee beneficiaries. And 
if such allegations were to surface, they can be pursued in other forums or under the legislation 
regulating trust funds. 


174. At this stage, we do not have to consider any interim Order in respect of those trust 
funds. There is no real impact on collective bargaining, and so far as we can tell, no adverse impact 
on employees. 


The Application by the UFCW 


15: In view of our interim Order made in favour of the Steelworkers, we do not think it is 
necessary to make the interim Order requested by the respondent UFCW. The cross-application 
for interim relief is therefore dismissed. However, again, lest there be any uncertainty, we wish to 
make it clear that whatever may have been the case heretofore, and whatever may have flowed 
from the two interim Orders in the A & P case, Edward Jenner no longer has any right, in his per- 
sonal capacity, to represent employees in collective bargaining matters, or to speak on behalf of 
the interim exclusive bargaining agent without the Steelworkers’ consent and authorization. The 
interim exclusive bargaining agent is entitled to determine who its spokespersons will be. To the 
extent that Mr. Jenner may have rights as a union member, or as an employee, or perhaps former 
employee, he can pursue those rights at common law and in other forums. His rights under the 
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Labour Relations Act are no higher than that of any other employee (if, in fact, he continues to be 
an employee in one of the bargaining units to which a successor rights application relates). 


Summary 


176. For all of the foregoing reasons, the Board declares that the applicant, “‘Steelworkers’’, 
is the interim exclusive bargaining agent for the employees in the bargaining units to which the 
pending successor rights applications relate, and that the applicant, on an interim basis, has all the 
rights, privileges, duties and responsibilities, under the Act, of exclusive bargaining agent. 


L/h. The Board directs that the employer responding parties recognize and deal with the 
applicant Steelworkers exclusively, on a business-as-usual basis, for all purposes relating to the 
representation of employees, including, but not limited to, the day-to-day employee representation 
(grievances, arbitrations, etc.) and collective bargaining. 


178. The Board further directs that the employer responding parties forthwith remit to the 
Steelworkers any dues now held in trust and any dues which are or will be required under the rele- 
vant collective agreements. 


179. The Board directs that the Retail, Wholesale Department Store Union, AFL-CIO-CLC 
and/or the RWDSU District Council of the United Food and Commercial Workers International 
Union, and/or the United Food and Commercial Workers International Union, and/or any of the 
subordinate or affiliate bodies of these unions, and anyone acting on their behalf to cease and 
desist from any communications or conduct with the employer responding parties, or anyone else, 
inconsistent with this interim Order. However, this direction does not foreclose these unions from 
communicating their positions with respect to the legal or factual issues raised in the successor 
rights proceedings considered to date or to be considered in the future. But for the interim period, 
these unions do not have any right of access provided for the exclusive bargaining agent under any 
collective agreement. 


180. Nothing in this interim Order is intended to suspend or interfere with any other rights 
which employees may have individually or as a group in respect of their bargaining agent. 


181. The Board hereby advises the Minister of Labour that he may process any applications 
which have been or may be made under the Labour Relations Act by the Steelworkers, the union 
which we have declared to be the interim exclusive bargaining agent for employees in the bargain- 
ing units that are subject to the above-mentioned successor rights applications. The Minister may 
appoint arbitrators and conciliation officers with respect to the employer responding parties, not- 
withstanding any assertion made by any other trade union, its subordinate bodies or affiliates, or 
anyone else acting on their behalf. The Minister is entitled, until the Board otherwise declares, to 
treat the applicant Steelworkers as the exclusive bargaining agent for the employees in question, 
with all rights, privileges and duties associated with that status. 


Notice and Information 


182. The Board recognizes that its decision in this matter will not only affect the collective 
bargaining situation of thousands of employees, but will be of interest to many of those employees. 
Undoubtedly, what some will view as “rough justice”, others will consider to be “manifestly 
unjust’’. It is also evident that the flow of information to employees is currently being channelled 
and filtered by political partisans. It is inevitable that they will put their own “slant” or ‘“‘spin”’ to 
any explanation of the relations between them or the litigation before the Board. Accordingly, the 
Board directs that the employers post the Notice attached to this decision and labelled ‘Appendix 
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A” in prominent places on the employers’ premises where they will come to the attention of the 
employees affected by these proceedings. In addition, two copies of the Board’s decisions, col- 
lected together, must be posted on each bulletin board where notices to employees are customarily 
posted. 


Concluding Comment 


183. For the reasons already outlined, we have found this to be a very difficult case. We have 
made an interim Order only because the parties were unable to resolve the dispute between them- 
selves and the alternative was collective bargaining gridlock. We have declared an interim exclu- 
sive bargaining agent only because we think the Statute requires one, and the Board was forced to 
choose. As the Board indicated at the hearing, it is most unfortunate that this inter-union dispute 
could not be resolved within the ““House of Labour’’. 
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APPENDIX "A" 
THE LABOUR RELATIONS ACT 
NOTICE TO EMPLOYEES 


POSTED BY ORDER OF THE ONTARIO LABOUR RELATIONS BOARD 


Until the Summer of 1993, thousands of sa eyees in Southern 
Ontario were members of the Retail, Wholesale and Department Store 
International Union and one or other of its Ontario local unions (e.g., 
Local 414). These aR yeas were represented for collective bargaining 
purposes by the RWDSU organization. 


There is now a dispute about whether those bargaining rights 
were held by the Parent International Union, or by the individual local 
unions in Ontario. 


There is also a dispute about whether those bargaining rights 
have passed by way of merger to the United Food and Commercial Workers 
International Union or one ot its affiliates, or, in the alternative, 
to the United Steelworkers of America and one of its affiliates. 


Both the Steelworkers and the UFCW claim to have inherited 
those bargaining rights. 


The international and local officers of the RWDSU disagree with 
each other about whether those hall al) rights have been transferred, 
to whom they have been transferred, and what is in the best interests 
of the membership. 


In particular, the UFCW, the Steelworkers, and the RWDSU 
officials disagree about the effect of a delegate convention heldin | 
Toronto on July 10-11, 1993 where the delegates rejected merger with 
the UFCW and purported to join the Steelworkers Union instead. 


As a result of these disputes, more than 200 deal: have 
been filed with the Labour Relations Board. In each of these 
applications, the Board is asked to decide which union now operant a 
group of employees who were once members of a local of the RWDSU. 


It is not clear whether these applications will have to be 
dealt with, one by one, or handled in groups. Nor is it clear how long 
that hearing process will take. There is a real possibility thatit 
could take months. In the meantime, there is considerable confusion 
about which union represents the employees. 


As a result of this dispute, the process of collective 
bar ap being impeded, because employers do not know which union 
to deal with. The day-to-day administration of the collective 
agreement is also being frustrated. 


The employers stress the importance of being able to carry on 
business as usual, so that this dispute between the trade unions does 
not interfere with the interests of the employers or the employees. 


The union parties agree that uncertainty is undesirable; but 
the union parties are unable to agree among themselves on any interim 
arrangement. 


zka 
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mere 


In August 1993, the Board held a hearing involving RWDSU Local 
414, the largest local in Southern Ontario, and the A & pargelning 
unit, which with 5,000 members is the largest bargaining unit of Local 
414: It was hoped that this would be a test case which would help the 
unions resolve their dispute. The Board received the evidence and 
representations of the International RWDSU (now merged with the UFCW) 
and the Ontario local union group that claims that it has merged with 
the Steelworkers. 


On September 23, 1993, the Board found that Local 414 held the 
bargaining rights for the A & P employees - notthe Parent | 
International, and that Local 414 had successfully merged with the 
Steelworkers. 


The Board also found that, as a result of the delegate | 
convention in Toronto on July 10-11, 1993, Local 414 took its 
bargaining rights with it into the Steelworkers’ organization. 


Despite that nosing: there is still continuing confusion and 
continuing challenges to the purported merger with the Steelworkers, 
and continuing debate about the bargaining rights of employees who may 
pave been members of the various local unions named in this 
application. 


These questions can only be resolved after further hearings 
before the Board, but in view of the magnitude of the dispute, those 
proceedings cannot be completed for weeks or perhaps months. 


In the meantime, it is imperative that an interim bargaining 
agent be specified so that the collective bargaining process can 
proceed, and employees will have a clearly-designated union to 
represent them. 


xkak 


___ On November 23 and November 24, 1993, the Board held a hearin 

in Toronto to consider whether some interim arangement should be pu 

in place, and, if so, what that arrangement should be. The various 

unions and employers were present at that hearing and represented by 
lawyers. Those lawyers made submissions about what interim arrangement 
might be appropriate. 


After considering those representations, the Board decided that 
the Retail, Wholesale Canada, Canadian Service Sector Division of the 
United Steelworkers of Amer Locals 414, 422, 440, 448, 461, 483, 
488, 1000 and 1688 should be declared to be the interim exclusive 
bargaining a oie) for the employees who were once members of the 
RWDSU locals in Southern Ontario. 


That declaration will permit most of the local officials who 
have represented employees in the past to continue to do so. It will 
identify who the employers must deal with for collective bargaining 
purposes, until the Board otherwise declares. It will also clearly 
identify the interim bargaining agent in case the employees are unhappy 
with the Steelworkers or its performance in the short term. 


The Board’s reasons for making this decision are set out in a 
long aelsien which is posted on the employee bulletin board along with 
is Notice. 


The Board’s earlier decisions concerning this dispute (dated 
July 29, August 12, September 2, and September 23) are also posted. 


In making this decision, the Board’s concern is to preserve 
orderly labour relations until the disputes between the trade unions 
can be finally resolved. 
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This interim Order is not intended to affect any other rights 
which employees may have under the LAB Relations Act. In this 
regard, oInp vee are encouraged to read the Board's various decisions 
which review the packsiound and explain the reasons for the conclusions 
the Board has reached. 

The Board has directed that this Notice be posted and that 


these decisions be made available, so that the employees will be 
informed about these proceedings before the Board. 


FICIAL NOTICE OF THE BOARD 
BE REMOVED OR DEFACED 


THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE WORKING DAYS 


DATED this 17th day of December, 1993. 
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1788-92-G Sheet Metal Workers’ International Association, Local 473, Applicant 
v. The Electrical Power Systems Construction Association, Bruce Nuclear Power 
Development, Responding Party 


Construction Industry - Construction Industry Grievance - Damages - Jurisdictional Dis- 
pute - Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under section 126 
of the Act - Board determining that collective agreement precluding it from awarding damages in 
this case involving first time error in assigning work where mark-up meeting had been held - Work 
not falling within ‘‘same employer and same work’’ exception in collective agreement - Board find- 
ing that no damages owed 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members J. A. Rundle and H. Peacock. 


APPEARANCES: J. Raso and Gord Stewart for the applicant; M. Patrick Moran, Neil Donnelly 
and Barry Roberts for the responding parties. 


DECISION OF THE BOARD; December 16, 1993 


if Pursuant to section 126 of the Labour Relations Act (‘‘the Act’’) the applicant (‘‘the 
trade union” or “Sheet Metal Workers’) has referred a grievance concerning the interpretation, 
application, administration or alleged violation of a collective agreement to the Board for final and 
binding determination. 


a The facts giving rise to this grievance are not in dispute. In July 1992 a mark-up meeting 
was held by the responding parties (‘‘the employer” or ‘““EPSCA’’) with respect to certain work to 
be performed at the Bruce Nuclear Power Development. At that mark-up meeting work in connec- 
tion with the removal for scrap of exterior metal siding from the roof of the Bruce Nuclear Power 
Development’s Steambridge - Reactor and Turbine Buildings (“the work in dispute”) was assigned 
to members of the Labourers International Union of North America Local 1059 (‘‘the Labour- 
Crs): 


ak The Sheet Metal Workers’ asserted that the work had been misassigned and should 
properly have been assigned to members of the Sheet Metal Workers Union. A grievance was filed 
in which the following relief was claimed: 


RELIEF SOUGHT: 
1. An Order that the Employer is bound by the Collective Agreement. 


2. A Declaration that the Employer has violated the Collective Agreement as hereinbe- 
fore set forth. 


3. An Order that the Employer apply the full terms and conditions of the Collective 
Agreement at all projects which may now or hereafter be engaged in, and without 
limiting the generality of the foregoing, and Order that the Employer employ and 
continue to employ only members in god standing of the Union in accordance with 
the Collective Agreement and in particular Articles 2 and 9. 


4. Damages against the Employer by reason of the aforementioned violation of the Col- 
lective Agreement, including interest. 


5. | Such further and other relief as may be appropriate in the circumstances. 
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4. That grievance was referred to the Board on September 21, 1992. The grievance how- 
ever was adjourned sine die pending the adjudication by the Board of a jurisdictional dispute which 
had been filed by the Sheet Metal Workers’ with respect to the work in dispute which had been 
assigned to the Labourers. It is not disputed that in response to the grievance the employer 
asserted that the work in dispute did not fall within the jurisdiction of the Sheet Metal Workers’ 
union and had been properly assigned to the Labourers’ union. 


>: By decision of the Board dated March 8, 1993, the panel of the Board hearing the juris- 
dictional dispute complaint found in favour of the position of the Sheet Metal Workers. The Board 
declared that the work in dispute ‘‘should have been assigned to members of the applicant Ontario 
Sheet Metal Workers’ and Roofers’ Conference and its affiliate Sheet Metal Workers’ Interna- 
tional Association, Local 473” and ordered ‘‘all such future work in Board Area #3 assigned by 
Ontario Hydro or the Electrical Power Systems Construction Association be assigned to members 
of the Ontario Sheet Metal Workers’ and Roofers’ Conference and Sheet Metal Workers’ Interna- 
tional Association, Local 473”’. 


6. Counsel for the Sheet Metal Workers’ asserts that when the issue of the trade union’s 
entitlement to perform the work in dispute had been established, the trade union requested that 
this grievance be relisted for hearing. Before this panel the trade union seeks a declaration and 
compensatory damages flowing from the employer’s violation of the collective agreement. 


ae Counsel for the employer asserts that the provisions of the collective agreement do not 
permit the Board to award damages in the circumstances of this case. The relevant provisions of 
the collective agreement are as follows: 


8.2 Regular mark-up meetings will be conducted for each project and for transmission 
and transformation construction at times appropriate for the work in progress. The 
purpose of these mark-up meetings is to indicate to the Unions the work which is 
about to be carried out by the Employers in order to minimize the potential for juris- 
dictional disputes. 


EPSCA will provide written notice to the Union as far in advance as possible of mark- 
up meetings. 


The Union will attend these mark-up meetings, and every effort will be made to settle 
questions of jurisdiction before the dates that management indicates the work is 
expected to commence. 


8.3. The Employer who has the responsibility for the installation shall make a proposed 
assignment of the work involved. The Employer will specify a time limit for the 
Unions involved to submit evidence of their claims. The Employer will evaluate all 
evidence submitted as per Article 8.1 and make a final assignment of the work 
involved. The Employer will advise the union of the final assignment prior to work 
commencing. A copy of such assignments shall be submitted to the Business Manager 
of the Ontario Sheet Metal Workers’ Conference. 


8.4 When a jurisdictional dispute exists between unions, and upon request by the Union, 
the Employer shall furnish the Business Manager of the Ontario Sheet Metal Work- 
ers’ Conference with a signed letter from a duly authorized official of the company on 
Employer stationary [sic], stating whether or not the Union was employed on specific 
types of work on a given project. The Employer shall supply the Business Manager of 
the Ontario Sheet Metal Workers’ Conference with a copy of the evidence submitted 
by the other union(s) involved along with drawings and/or prints plus a description of 
the work or process in dispute when requested. 


8.5 In the event that a jurisdictional dispute cannot be settled on a local basis by the 
Unions involved, it shall be submitted to the Unions involved for settlement without 
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permitting it to interfere in any way with the progress of the work at any time. In the 
event the dispute is not settled by the Unions involved, EPSCA and/or the Union 
may then submit the dispute to the Ontario Labour Relations Board under the 
Labour Relations Act. EPSCA and the Ontario Sheet Metal Workers conference will 
advise each other in writing of their intent to submit a jurisdictional dispute to the 
Ontario Labour Relations Board and will identify in detail the work in question. The 
decision of the Ontario Labour Relations Board with respect to the jurisdictional dis- 
pute will be final and binding on the parties to this Agreement. The Ontario Labour 
Relations Board will determine the jurisdictional dispute before it pursuant to its nor- 
mal criteria. 


8.6 Inthe event the Union pursues or responds to a jurisdictional dispute at the Ontario 
Labour Relations Board the hearings panel appointed by the Ontario Labour Rela- 
tions Board pursuant to the Act is not authorized to award damages in respect of a 
misassignment of work, only in circumstances where the other union(s) involved in 
the proceedings is (are) equally restricted in their ability to claim for damages. How- 
ever, this paragraph 8.6 shall not apply where the jurisdictional dispute and the misas- 
signment of work involves the same employer and the same work previously the sub- 
ject matter of a jurisdictional dispute, relating to a construction project covered by 
this Agreement or its predecessors, before the Ontario Labour Relations Board. 


8. Counsel for the employer submits that Article 8 is a complete code which governs the 
parties in these circumstances. He asserts that the intent of Article 8 is clear. In exchange for a pro- 
vision requiring the employer to hold regular mark-up meetings, the trade union agreed to forego 
damages the first time the employer errs in assigning work. As counsel put it, Article 8.6 “gives the 
employer the right to be wrong the first time without suffering damages as long as the employer 
holds the mark-up meeting’. 


2: Counsel for the employer urged the panel to consider the provisions of Article 8 in their 
entirety. He argued that the parties had agreed upon a complete process which was to be followed 
in all cases of assignments and misassignments of work. Pursuant to Article 8 that process requires 
the employer to hold mark-up meetings and assign the work. If there is a misassignment of work a 
jurisdictional dispute can be filed. The decision of the Board with respect to the assignment is to be 
final and binding. That decision ends the matter including any issue of damages which may flow 
from the original assignment unless the union can bring itself within the exceptions set out in Arti- 
cle 8.6 that: 


(a) The other union party to the jurisdictional dispute was not equally 
restricted from claiming damages; or 


(b) The issues with respect to the jurisdictional dispute and the misas- 
signment of work involved the same employer and the same work 
previously the subject matter of a jurisdictional dispute. 


10. In this instance there is no dispute that the collective agreement between EPSCA and 
the Labourers contains a provision substantially similar to Article 8.6 and precludes the Labourers 
from claiming damages in these circumstances. Counsel for the employer maintained that this work 
also had not been the subject of jurisdictional dispute involving the employer and as a result the 
latter exception set out in Article 8.6 does not apply. 


1. Counsel for the trade union argued that Article 8.6 was clear and unambiguous and on a 
plain and ordinary reading precludes only the panel hearing the jurisdictional dispute from award- 
ing damages. As this panel is not the panel hearing the jurisdictional dispute but rather the panel 
hearing the grievance, Article 8.6 does not apply. Counsel noted that there was a clear distinction 
between a panel of the Ontario Labour Relations Board sitting as a hearings panel to adjudicate 
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upon a jurisdictional dispute complaint, and an arbitration panel which hears a grievance which 
may have given rise to the jurisdictional dispute. He submitted that if the parties had intended to 
restrict the arbitration panel hearing the grievance from awarding damages they could have done 
so in much clearer language. 


LZ. In the alternative counsel for the Sheet Metal Workers’ asserted that even if Article 8.6 
does preclude the trade union from seeking damages in a grievance which gives rise to a jurisdic- 
tional dispute, the present circumstances fall within the exception set out in Article 8.6 because the 
grievance involves the same employer and the same work previously the subject matter of a juris- 
dictional dispute. Counsel referred to the decision of the Board in Electrical Power Systems Con- 
struction Association, [1991] OLRB Rep. Feb. 185 where the Board found the installation of sheet 
metal siding to be the work of the Sheet Metal Workers’ union. 


Le Neither party adduced any extrinsic evidence of either past practice or negotiating his- 
tory to assist in the interpretation of Article 8.6. Notwithstanding their different interpretations 
about the intent of the parties in negotiating Article 8.6, both counsel argued that the intent of the 
parties as reflected in the language chosen in the collective agreement was clear. 


14. In our view the language used by the parties is not particularly clear. In the absence of 
any extrinsic evidence however we must interpret the intent of the parties from the language which 
they have chosen. In so doing we find we can take some notice of the fact that it is not the usual 
practice of the Ontario Labour Relations Board to award damages when dealing with a jurisdic- 
tional dispute complaint. If damages are awarded because of an erroneous assignment of work that 
issue is normally or typically left to be dealt with by the panel hearing the grievance which gave rise 
to the jurisdictional dispute complaint i.e. the grievance that work was improperly assigned to per- 
sons who were not members of the trade union filing the complaint. 


iS: We have determined that read in its entirety, Article 8, and in particular Article 8.6, 
precludes this Board from awarding damages in the circumstances of this case. We have made this 
determination for two reasons. First, the interpretation urged upon us by counsel for the trade 
union that the reference in Article 8.6 to the ‘“‘hearings panel” refers to the panel hearing the juris- 
dictional dispute complaint would render the language of the collective agreement largely superflu- 
ous given the practice and jurisprudence of this Board not to award damages when dealing with 
jurisdictional complaints. Both EPSCA and the Sheet Metal Workers’ are sophisticated parties 
within the labour relations community. Both regularly appear before the Board in a number of dif- 
ferent types of cases including jurisdictional dispute complaints and grievances. In these circum- 
stances it is not unreasonable to assume that the parties were aware of the Board’s practice of not 
awarding damages in jurisdictional disputes. It would therefore be unnecessary for these parties to 
incorporate into their collective agreement language which prohibits only the panel hearing the 
jurisdictional dispute complaint from awarding damages. If their intent had been to do that the 
parties could simply have said “‘the hearings panel appointed to hear the jurisdictional dispute 
complaint is not authorized to award damages”’. 


16. Secondly, and as a corollary to this, the language used supports our view that the parties 
did not intend to prohibit only the panel hearing the jurisdictional dispute from awarding damages. 
As noted, if that had been the intent the parties would simply have said “‘the hearing panel hearing 
the jurisdictional dispute complaint” and not “the hearing panel appointed by the Ontario Labour 
Relations Board pursuant to the Act’’. The latter phrase is not only more cumbersome but encom- 
passes any hearings panel appointed by the Board pursuant to the statutory scheme of the Act to 
deal with issues arising out of a jurisdictional dispute or a misassignment of work. In this regard we 
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consider it important that the parties themselves have drawn a distinction between a “jurisdictional 
dispute”’ and ‘the misassignment of work”’. 


Li Both sentences in Article 8.6 refer to both “jurisdictional dispute” and “‘misassignment 
of work” while each of the previous references in Article is only to a “jurisdictional dispute”. The 
parties themselves have drawn a distinction between the two types of matters. The first being a jur- 
isdictional dispute involving competing unions. The latter being a dispute between an employer 
and a union about the assignment of work pursuant to the terms of the actual collective agreement. 
The difference in terminology is made clear in the last sentence of Article 8.6 which states the Arti- 
cle shall not apply where the ‘‘jurisdictional dispute and the misassignment of work” involves the 
same employer and the same work. 


18. The intent of the parties as evidenced by the language they have used is to prohibit the 
hearings panel which deals with either the jurisdictional dispute or the misassignment of work from 
awarding damages. In adjudicating upon this grievance this “hearings panel” is being asked “ to 
award damages in respect of a misassignment of work”’ in circumstances where the Sheet Metal 
Workers pursued, or responded to, a jurisdictional dispute at the Ontario Labour Relations 
Board. Article 8.6 states this “hearings panel” cannot do so unless certain conditions apply. 


19. Having concluded that we are not authorized to award damages unless the circum- 
stances before us fall within one of the exceptions set out in Article 8.6 we turn to the Sheet Metal 
Workers’ alternative argument. Did this misassignment of work involve the same employer and the 
same work previously the subject matter of a jurisdictional dispute before the Ontario Labour 
Relations Board? We find that it did not. 


20. A review of the decision in Electrical Power Systems Construction Association, supra 
(‘‘the 1991 decision’) indicates that the work in dispute which was the subject matter of that juris- 
dictional dispute was the installation of external sheet metal siding, the installation of interior sheet 
metal siding and the installation of metal cap screws to fasten such sheet metal to the temporary 
change facility at Bruce Nuclear Power Development. As indicated the work in dispute which is 
the subject matter of the jurisdictional dispute complaint which followed the filing of this grievance 
about the misassignment of work was work in connection with the removal for scrap of exterior 
metal siding. The work of installing sheet metal siding and the work of removal for scrap of metal 
siding are different. 


vAL We do not accept counsel’s submissions that the Board in its 1991 decision found that all 
work in connection with sheet metal siding “belongs” to the Sheet Metal Workers. Neither do we 
accept that the basis for the decision of the Board regarding the “removal for scrap of metal sid- 
ing’’ was based on an assessment as to which trade initially installed the metal siding and that 
therefore the Board’s earlier ruling with respect to the installation of siding falls within the “same 
employer and the same work” exception set out in Article 8.6. 


yh: A review of the Board’s decision dated March 8, 1993 indicates that the Board found 
Ontario Hydro’s own policy applied to the jurisdictional dispute complaint before it. As a result 
the work of the removal for scrap of exterior metal siding should have been assigned to the sheet 
metal workers pursuant to Hydro’s own policy. Applying that policy, together with the evidence of 
past practice, led the Board to conclude the jurisdictional dispute complaint in favour of the Sheet 
Metal Workers. The Board did not do so however because members of the Sheet Metal Workers 
installed the metal siding or because all work associated with metal siding “‘belongs”’ to the Sheet 
Metal Workers. 


23% That the Board hearing the jurisdictional dispute itself drew a distinction and noted the 
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difference between the “installation” of sheet metal siding and the ‘‘removal for scrap” of sheet 
metal siding is evident from its comments at paragraph 18 of that decision wherein the Board 
notes: 


“Because this was a “‘removal from scrap” assignment, we find the “removal and replace” and 
“installation” assignments materials of no real assistance”’. 


We would note parenthetically that within the construction industry it is not uncommon for the 
parties (construction trade unions and employers alike) to distinguish between installation and 
removal with the result that there may be different assignments to different trades depending on 
such factors as whether the installed items serve a single purpose or a multi purpose, or whether 
the removal is for repair and re-use, re-use on site, scrap or salvage etc. 


24. We therefore find that the work which formed the basis for the jurisdictional dispute 
complaint which followed the filing of this grievance, (the work which was ‘‘misassigned” as that 
term is found in Article 8.6) is not work which falls within the “‘same employer and same work”’ 
exception set out in Article 8.6. This is the first misassignment of work in connection with the 
removal for scrap of exterior metal siding. 


Zo Before this panel the employer did not dispute that its assignment of the work to the 
Labourers was a violation of its collective agreement obligations with the Sheet Metal Workers. 
We therefore declare that the employer violated the collective agreement when it failed to assign 
members of the Sheet Metal Workers union to perform work in connection with the removal for 
scrap of exterior metal siding to the first drop point. Having regard to the provisions of the collec- 
tive agreement however we find that no damages are owed as a result of this first misassignment of 
work. 


1672-93-JD Ironworkers’ District Council of Ontario and the International Associ- 
ation of Bridge, Structural and Ornamental Ironworkers, Local 700, Applicant v. 
The State Group Limited, State Contractors Inc., Millwrights District Council of 
Ontario, Millwrights Local 1244, United Brotherhood of Carpenters and Joiners 
of America, Ontario Erectors Association Incorporated, Association of Mill- 
wrighting Contractors of Ontario, Responding Parties 


Construction Industry - Jurisdictional Dispute - Ironworkers’ union and Millwrights’ 
union disputing assignment of work in connection with material handling systems - Board satisfied 
that work in dispute should be assigned to composite crew, consisting of equal members of Iron- 
workers and Millwrights performing the work functions interchangeably - Board emphasizing that 
its decision not intended to apply to all ‘‘in-plant’’ construction work 


BEFORE: Louisa M. Davie, Vice-Chair, and Board Members D. A. MacDonald and J. Redshaw. 
APPEARANCES: S.B.D. Wahl, G. Michaluk and F. Marr for the applicant; N. L. Jesin and H. 
Martinak for Millwrights Local 1244; no one appearing for responding party The State Group Lim- 


ited; no one appearing for the other responding parties. 


DECISION OF THE BOARD; December 16, 1993 
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Ly This is an jurisdictional dispute complaint filed on August 24, 1993 pursuant to the 
recently amended section 93 of the Labour Relations Act (“the Act”). 


De. On December 15, 1993 the Board held a consultation with the parties. At that time only 
representatives of the applicant trade union (“the Ironworkers Local 700”) and representatives of 
the responding party trade union (“the Millwrights Local 1244’’) were in attendance. None of the 
other responding parties had filed any material with the Board as required by sections 72 to 76 of 
the Board’s Rules of Procedure. None of the other responding parties attended the consultation 
although each party was properly served with notice of the date, time, place and purpose of the 
consultation. In the circumstances the Board proceeded and conducted the consultation pursuant 
to sections 93 (1.1) and 93 (1.2) of the Act in the absence of the other named responding parties. 


3 As required by the Board’s Rules of Procedure, counsel for the Ironworkers Local 700 
and counsel for the Millwrights Local 1244 had filed extensive written material with the Board 
prior to the commencement of the consultation. In addition both counsel made extensive oral sub- 
missions to the Board at the consultation on December 15, 1993. Having regard to the material 
filed and the submissions of the parties were find that we are able to decide this complaint without 
requiring the parties to present oral evidence. 


4, We find that the work in dispute cannot properly be described as either a “conveyor 
system” or a “production or processing equipment”. Rather, and without itemizing in detail the 
various components of the system we are satisfied that the work in dispute is a completely inte- 
grated material handling system. The system includes both production equipment and machinery 
and equipment or machinery which conveys or moves the product through the production process 
but is generally described as a “material handling system.” 


oy On balance, and having particular regard to the prevailing area practice and the deci- 
sion of the Board in Comstock Canada, [1993] OLRB Rep. Aug. 740 we are satisfied that the cor- 
rect assignment of the work in dispute is to a composite crew, consisting of equal numbers of Iron- 
workers and Millwrights performing the work functions in question interchangeably. This has been 
the general practice in Board Area #1 and is the more practical and reasonable assignment in all of 
the circumstances. 


6. In the circumstances we order and direct that: 


all construction work in connection with the installation, erection, disman- 
tling, alteration, relocation, and repair of material handling systems inclusive 
of all types of conveyor systems, machinery and/or equipment including the 
off loading, rigging, handling, placement, alignment, leveling, securing, 
adjusting and repairing thereof at the D.N.N. Hot Dip Galvanizing Line #1, 
Windsor, Ontario should be assigned to a crew consisting of equal number of 
members of Ironworkers, Local 700 and Millwrights Local 1244 performing 
all work functions interchangeably. 


#8 We have further determined and direct that our order with respect to the assignment of 
this work in relation to a material handling system is to be binding upon all the parties named in 
the complaint including the employer contractor who assigned the work and the two employer 
organizations named in the application. Further, pursuant to section 93 (2) of the Act, our order is 
binding as well upon all other future jobs undertaken in Board Area #1. Our order applies to 
assignments made by contractors who are bound to both the Ironworkers Provincial Agreement 
and the Millwrights Provincial Agreement. (See, Comstock, supra and the reasons set out therein 
as they relate to the scope of the order.) 
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8. Notwithstanding the requests made by the Ironworkers Local 700 and the Millwrights 
Local 1244 we do not consider it necessary or appropriate to make any other orders or directions in 
the circumstances of this case. 


uF In light of the submissions of the parties we wish to emphasize that our decision is not 
intended to apply to all “in-plant” construction work. This decision does not stand for the proposi- 
tion that all “in-plant” construction work should be performed by a composite crew consisting of 
equal numbers of members of Ironworkers Local 700 and Millwrights Local 1244 performing all 
work functions interchangeably. For example, and in particular, we note that the work in dispute 
before us does not involve stand alone machinery or equipment. The work in dispute involved 
machinery and equipment which was an integral part and component of the material handling sys- 
tem. It is such a system, including its machinery and equipment which is the subject matter of our 
orders and directions. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING NOVEMBER 1993 


APPLICATIONS FOR CERTIFICATION 


Bargaining Agents Certified Without Vote 


0185-93-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. General Signal Limited 
(Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of General Signal Limited working at or out of the City of Mississauga, in its service 
division of its Edwards unit, save and except supervisors, persons above the rank of supervisor, and office and 
sales staff’? (46 employees in unit) (Clarity Note) 


0516-93-R: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. Stave Con- 
struction (Respondent) 


Unit: “all carpenters and carpenters’ apprentices in the employ of Stave Construction in the industrial, com- 
mercial and institutional sector of the construction industry in the Province of Ontario, and all carpenters and 
carpenters’ apprentices in the employ of Stave Construction in all sectors of the construction industry in the 
Regional Municipality of Ottawa-Carleton, and the United Counties of Prescott and Russell, excluding the 
industrial, commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman” (3 employees in unit) 


1238-93-R: Amalgamated Clothing & Textile Workers Union (Applicant) v. Royal Shirt Company Limited 
(Respondent) 


Unit: “all employees of Royal Shirt Company Limited in the City of Vaughan, save and except supervisor, 
persons above the rank of supervisor, office and sales staff’ (54 employees in unit) 


1264-93-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Regal Constellation Management Limited c.o.b. Regal Constellation 
Hotel (Respondent) v. Group of Employees (Objectors) 


Unit: “all security guards employed by Regal Constellation Management Limited at the Regal Constellation 
Hotel, 900 Dixon Road in the Municipality of Metropolitan Toronto, save and except supervisors and persons 
above the rank of supervisor” (9 employees in unit) (Having regard to the agreement of the parties) 


1447-93-R: United Steelworkers of America (Applicant) v. Barber-Collins Security Services Ltd. (Respon- 
dent) 


Unit: ‘‘all employees of Barber-Collins Security Services Ltd. at 781 York Road in the City of Guelph, save 
and except Vice-President Operations, Account Supervisor and persons above the rank of Account Supervi- 
sor’ (11 employees in unit) 


1944-93-R: Southern Ontario Newspaper Guild Local 87, The Newspaper Guild (CLC, AFL-CIO) (Appli- 
cant) v. Metroland Printing, Publishing and Distributing Ltd. (Respondent) 


Unit: ‘all editorial employees of Metroland Printing, Publishing and Distributing Ltd. in Simcoe County save 
and except the Publisher, the Editor in Chief, and the News Editor at the Barrie Advance, save and except 
those employees covered by an existing collective agreement as at September 14, 1993” (6 employees in unit) 
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2046-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Amity 
Goodwill Industries (Respondent) 


Unit: “all employees of Amity Goodwill Industries working at or out of the City of Hamilton, save and except 
supervisors, persons above the rank of supervisor, office and clerical staff, persons employed in the retail divi- 
sion and vocational rehabilitation professionals” (100 employees in unit) (Having regard to the agreement of 
the parties) (Clarity Note) 


2050-93-R: United Steelworkers of America (Applicant) v. Crisis Centre North Bay (Respondent) 


Unit: “all employees of Crisis Centre North Bay in the City of North Bay, save and except shift supervisors, 
persons above the rank of shift supervisor and secretary/receptionist”’ (68 employees in unit) (Having regard 
to the agreement of the parties) 


2081-93-R: Operative Plasterers’ and Cement Masons’ International Association of the United States and 
Canada Local Union No: 124, Ottawa, Ontario (Applicant) v. Aries Contracting (Ottawa) Inc. (Respondent) 


Unit: “all journeymen and apprentice plasterers and spray fibre applicators, drywall tapers and rigid insula- 
tion applicators employed by Aries Contracting (Ottawa) Inc. in the industrial, commercial and institutional 
sector of the construction industry in the Province of Ontario, and all journeymen and apprentice plasterers 
and spray fibre applicators, drywall tapers and rigid insulation applicators employed by Aries Contracting 
(Ottawa) Inc. in all sectors of the construction industry except the industrial, commercial and institutional sec- 
tor in the Regional Municipality of Ottawa-Carleton, and the United Counties of Prescott and Russell, save 
and except non-working foremen and persons above the rank of non-working foreman” (4 employees in unit) 


2111-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. Grant Paving & Materials 
Limited (Respondent) 


Unit: ‘“‘all employees of Grant Paving & Materials Limited engaged in the operation of cranes, shovels, bull- 
dozers and similar equipment and those primarily engaged in the repairing and maintaining of same and 
employers engaged as surveyors, truck drivers and construction labourers in all sectors of the construction 
industry in the Townships of Strathy, Riddell, Strathcona, Briggs, Chambers, and Cassels, excluding the 
industrial, commercial and institutional sector, save and except non-working forepersons and persons above 
the rank of non-working foreperson” (31 employees in unit) (Having regard to the agreement of the parties) 


2361-93-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Amico Contracting 
& Engineering (1992) Inc. (Respondent) 


Unit: ‘“‘all construction labourers in the employ of Amico Contracting & Engineering (1992) Inc. in the indus- 
trial, commercial and institutional sector of the construction industry in the Province of Ontario, and all con- 
struction labourers in the employ of Amico Contracting & Engineering (1992) Inc. in all sectors of the con- 
struction industry in the Counties of Oxford, Perth, Huron, Middlesex, Bruce and Elgin, excluding the 
industrial, commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman” (7 employees in unit) 


2372-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. Warren Bitulithic Limited 
(Respondent) 


Unit: “‘all employees in the employ of Warren Bitulithic Limited in the County of Grey, engaged in the opera- 
tion of cranes, shovels, bulldozers and similar equipment, and those primarily engaged in the repairing and 
maintaining of same, and employees engaged as surveyors, construction labourers and truck drivers, exclud- 
ing the industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman” (16 employees in unit) 


2378-93-R: United Steelworkers of America (Applicant) v. J.C.V.R. Packaging Inc. (Respondent) v. Group 
of Employee Objectors (Intervener) v. Group of Employees (Objectors) 


Unit: “all employees of J.C.V.R. Packaging Inc. in the City of Mississauga save and except supervisors, per- 
sons above the rank of supervisor, office clerical and sales staff” (86 employees in unit) 
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2405-93-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. The Cambridge Suites Hotel Limited (Respondent) v. Group of 
Employees (Objectors) 


Unit: ‘‘all employees of The Cambridge Suites Hotel Limited in the Municipality of Metropolitan Toronto, 
save and except supervisors, persons above the rank of supervisor, office, clerical, sales and administrative 
staff, telephone operators, receptionists, cashiers, security personnel, night audit staff, restaurant 
hosts/hostesses, concierge, front desk staff, reservation staff, room checkers and full time assistant head mini 
bar attendant” (64 employees in unit) (Having regard to the agreement of the parties) 


2412-93-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. 375901 British Columbia Ltd. c.o.b. as Westin Harbour Castle Hotel 
(Respondent) 


Unit: “all employees employed as cashiers by 375901 British Columbia Ltd. c.o.b. as Westin Harbour Castle 
Hotel in the Municipality of Metropolitan Toronto, save and except supervisors, persons above the rank of 
supervisor and cashiers employed in the office, accounting or payroll departments” (10 employees in unit) 
(Having regard to the agreement of the parties) (Clarity Note) 


2421-93-R: Hotel Employees Restaurant Employees Union, Local 75 (Applicant) v. Arbor Dominion Limited 
(Respondent) v. Group of Employees (Objectors) 


Unit: ‘all employees of Arbor Dominion Limited at 3380 Wheelton Drive in the City of Windsor, save and 
except foremen, persons above the rank of foreman, office, sales and technical employees” (34 employees in 
unit) (Having regard to the agreement of the parties) (Clarity Note) 


2441-93-R: United Food and Commercial Workers International Union, AFL-CIO-CLC (Applicant) v. The 
Rowanwood Retirement Lodge Inc. (Respondent) 


Unit: ‘all employees of The Rowanwood Retirement Lodge Inc. in the Town of Huntsville, save and except 
supervisors and persons above the rank of supervisor” (27 employees in unit) (Having regard to the agreement 
of the parties) (Clarity Note) 


2459-93-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 141 (Applicant) v. Bluewa- 
ter Recycling Association (Huron, Lambton, Middlesex, and Perth County) (Respondent) 


Unit: “<all employees of Bluewater Recycling Association (Huron, Lambton, Middlesex, and Perth County) in 
the County of Huron, save and except supervisors, persons above the rank of supervisor, office, clerical and 
sales staff’ (17 employees in unit) (Having regard to the agreement of the parties) 


2471-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. Amico Contracting & Engi- 
neering (1992) Inc. (Respondent) v. Labourers’ International Union of North America, Local 1059 (Interven- 
er) 


Unit: “all employees in the employ of Amico Contracting & Engineering (1992) Inc. in the Counties of 
Oxford, Perth, Huron, Middlesex, Bruce and Elgin, engaged in the operation of cranes, shovels, bulldozers 
and similar equipment, and those primarily engaged in the repairing and maintaining of same, and employees 
engaged as surveyors, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman” (6 employees in unit) 


2505-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Bartek Ingredients Inc. (Respondent) 


Unit: “all employees of Bartek Ingredients Inc. in the City of Stoney Creek, save and except supervisors, per- 
sons above the rank of supervisor, office, clerical, technical and sales staff’ (67 employees in unit) (Having 
regard to the agreement of the parties) 


2510-93-R: Association of Canadian Film Craftspeople (Applicant) v. Charles Street Video and Performing 
Arts Society (Respondent) v. Group of Employees (Objectors) 
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Unit: “‘all employees of Charles Street Video and Performing Arts Society in the Municipality of Metropolitan 
Toronto, save and except managers and persons above the rank of manager” (7 employees in unit) (Having 
regard to the agreement of the parties) 


2525-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Mackie Automotive Systems (Whitby) Inc. (Respondent) 


Unit: ‘‘all employees of Mackie Automotive Systems (Whitby) Inc. in the Town of Whitby, save and except 
supervisors, persons above the rank of supervisor, quality control technicians, office, clerical and sales staff” 
(113 employees in unit) (Having regard to the agreement of the parties) 


2545-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) 


Unit: “all security guards of Intertec Security & Investigation Ltd. at 61 Front Street West in the Municipality 
of Metropolitan Toronto, save and except Patrol Supervisors and persons above the rank of Patrol Supervi- 
sor” (4 employees in unit) (Having regard to the agreement of the parties) 


2547-93-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. RER Construction Ltd. (Respondent) 


Unit: “all construction labourers in the employ of RER Construction Ltd. in the industrial, commercial and 
institutional sector of the construction industry in the Province of Ontario, and all construction labourers in 
the employ of RER Construction Ltd. in all sectors of the construction industry in the Municipality of Metro- 
politan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and 
that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (2 employees in unit) 


2551-93-R: Canadian Security Union (Applicant) v. Wackenhut of Canada Limited (Respondent) 


Unit: “all security guards in the employ of Wackenhut of Canada Limited at 2330 and 2350 Bridletowne Cir- 
cle in the Municipality of Metropolitan Toronto, save and except supervisors and persons above the rank of 
supervisor’’ (5 employees in unit) (Having regard to the agreement of the parties) 


2552-93-R: Canadian Security Union (Applicant) v. Wackenhut of Canada Limited (Respondent) 


Unit: “all security guards in the employ of Wackenhut of Canada Limited at 33 Charles Street East in the 
Municipality of Metropolitan Toronto, save and except supervisors and persons above the rank of supervisor” 
(3 employees in unit) (Having regard to the agreement of the parties) 


2582-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) 


Unit: “all security guards of Intertec Security & Investigation Ltd. in the Town of Oakville, save and except 
Patrol Supervisors and persons above the rank of Patrol Supervisor” (9 employees in unit) (Having regard to 
the agreement of the parties) 


2590-93-R: Christian Labour Association of Canada (Applicant) v. Meadowvale Security Guard Services Inc. 
(Respondent) 


Unit: ‘“‘all employees of Meadowvale Security Guard Services Inc. employed at 1405, 1423, 1477, 1547 and 
1563 Mississauga Valley Boulevard, 30 and 50 Elm Drive, and 3665 Artista Way in the City of Mississauga, 
save and except Patrol Supervisors and persons above the rank of Patrol Supervisor” (10 employees in unit) 
(Having regard to the agreement of the parties) 


2604-93-R: Canadian Union of Public Employees (Applicant) v. Ontario Hydro (Respondent) 


Unit: ‘“‘all security guards of Ontario Hydro at its Kipling Complex in the Municipality of Metropolitan 
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Toronto, save and except supervisors, persons above the rank of supervisor, and persons for whom any trade 
union held bargaining rights on the date of application, October 25, 1993” (10 employees in unit) (Having 
regard to the agreement of the parties) 


2610-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Innovator Manufacturing Inc. (Respondent) 


Unit: “all employees of Innovator Manufacturing Inc. in the City of London, save and except supervisors, 
persons above the rank of supervisor, office, clerical, technical, sales and service staff’ (44 employees in unit) 
(Having regard to the agreement of the parties) (Clarity Note) 


2634-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. J. Raheb 
Enterprises Inc. (Respondent) 


Unit: ‘‘all employees of J. Raheb Enterprises Inc. c.o.b. as Loeb West Grand in the City of Windsor, save 
and except Office Manager, Store Managers and persons above the rank of Office Manager and Store Man- 
ager” (156 employees in unit) (Having regard to the agreement of the parties) 


2635-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. R. P. Scherer Canada Inc. (Respondent) 


Unit: “‘all employees of R. P. Scherer Canada Inc. in the City of Windsor, save and except supervisors, per- 
sons above the rank of supervisor, office and sales staff” (55 employees in unit) (Having regard to the agree- 
ment of the parties) 


2639-93-R: Service Employees Union, Local 478 (Applicant) v. St. Joseph’s General Hospital of North Bay, 
Inc. (Respondent) 


Unit: ‘‘all employees of St. Joseph’s General Hospital of North Bay, Inc. at the Nipissing Detoxification Cen- 
tre in North Bay, save and except supervisors, persons above the rank of supervisor, security guards and per- 
sons in bargaining units for which any trade union held bargaining rights as of October 27, 1993” (12 employ- 
ees in unit) (Having regard to the agreement of the parties) 


2673-93-R: Labourers’ International Union of North America, Local 183 (Applicant) v. W.A. Construction 
Company Limited c.o.b. as Northcliffe Holdings (Respondent) 


Unit: “all employees of W.A. Construction Company Limited c.o.b. as Northcliffe Holdings engaged in 
cleaning and maintenance at 640 Lauder Avenue, in the Municipality of Metropolitan Toronto, including 
Resident Superintendent, save and except Property Manager, persons above the rank of Property Manager, 
office and sales staff” (3 employees in unit) (Having regard to the agreement of the parties) 


2689-93-R: United Steelworkers of America (Applicant) v. 595733 Ontario Ltd. c.o.b. as Mags and Fags (Re- 
spondent) 


Unit: “all employees of 595733 Ontario Ltd. c.o.b. as Mags and Fags in the City of Ottawa, save and except 
managers and persons above the rank of manager” (13 employees in unit) (Having regard to the agreement of 
the parties) 


2698-93-R: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 663 (Applicant) v. G.L. Robins Construction Ltd. (Respondent) 


Unit: ‘‘all plumbers, plumbers’ apprentices, steamfitters, and steamfitters’ apprentices in the employ of G.L. 
Robins Construction Ltd. in the industrial, commercial and institutional sector of the construction industry in 
the Province of Ontario, and all plumbers, plumbers’ apprentices, steamfitters, and steamfitters’ apprentices 
in the employ of G.L. Robins Construction Ltd. in all sectors of the construction industry in the County of 
Lambton, excluding the industrial, commercial and institutional sector, save and except non-working foremen 
and persons above the rank of non-working foreman” (2 employees in unit) 
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2701-93-R: Canadian Union of Public Employees (Applicant) v. Centre Educatif Soleil des Petits (Respon- 
dent) 


Unit: “all employees of the Centre Educatif Soleil des Petits in the Town of Hawkesbury employed as day 
care employees, save and except Director, persons above the rank of Director and persons for whom any 
trade union held bargaining rights as of November 2, 1993” (5 employees in unit) (Having regard to the agree- 
ment of the parties) 


2706-93-R: Labourers’ International Union of North America, Local 1059 (Applicant) v. Modern Building 
Cleaning Inc. (Respondent) 


Unit: ‘“‘all employees of Modern Building Cleaning Inc. engaged in cleaning and maintenance at the YMCA- 
YWCA of London, 382 Waterloo Street in the City of London, save and except forepersons and persons 
above the rank of foreperson” (6 employees in unit) (Having regard to the agreement of the parties) 


2726-93-R: Brewery, General & Professional Workers’ Union (Applicant) v. Flexmaster Canada Limited 
c.o.b. as Uni-Flex Hose (Respondent) 


Unit: “all employees of Flexmaster Canada Limited c.o.b. as Uni-Flex Hose in the Town of Whitby, save and 
except supervisors, persons above the rank of supervisor, office and sales staff’ (9 employees in unit) (Having 
regard to the agreement of the parties) 


2730-93-R: United Steelworkers of America (Applicant) v. Concept Plastics Limited (Respondent) 


Unit: “‘all employees of Concept Plastics Limited in the City of Mississauga, save and except supervisors, per- 
sons above the rank of supervisor, office, clerical and sales staff’ (48 employees in unit) (Having regard to the 
agreement of the parties) 


2731-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) 


Unit: “‘all security guards of Intertec Security & Investigation Ltd. at 21 Overlea Boulevard, in the City of 
East York, save and except Patrol Supervisors and persons above the rank of Patrol Supervisor” (2 employees 
in unit) (Having regard to the agreement of the parties) 


2735-93-R: Canadian Security Union (Applicant) v. Maple Leaf Gardens, Limited (Respondent) 


Unit: ‘‘all alcohol security officers employed by Maple Leaf Gardens, Limited in the Municipality of Metro- 
politan Toronto, save and except supervisors and persons above the rank of supervisor” (36 employees in 
unit) (Having regard to the agreement of the parties) 


2736-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. Memme Excavation Co. 
Ltd. (Respondent) 


Unit: ‘“‘all employees in the employ of Memme Excavation Co. Ltd. in the Regional Municipality of Hamil- 
ton- Wentworth, the City of Burlington, that portion of the geographic Township of Beverly annexed by North 
Dumfries Township and that portion of the Town of Milton within the geographic Townships of Nassagaweya 
and Nelson, engaged in the operation of cranes, shovels, bulldozers and similar equipment and those primar- 
ily engaged in the repairing and maintaining of same, and employees engaged as surveyors, excluding the 
industrial, commercial and institutional sector, save and except non-working foreperson and persons above 
the rank of non-working foreperson” (8 employees in unit) 


2737-93-R: Christian Labour Association of Canada (Applicant) v. Meadowvale Security Guard Services Inc. 
(Respondent) 


Unit: ‘‘all Site Supervisors of Meadowvale Security Guard Services Inc. employed at 310-320-330 Front Street 
West and 720 Bay Street in the Municipality of Metropolitan Toronto, save and except Patrol Supervisors and 
persons above the rank of Patrol Supervisor” (2 employees in unit) (Having regard to the agreement of the 
parties) 
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2741-93-R: Office and Professional Employees International Union (Applicant) v. Mountainview Dental 
Office (Respondent) 


Unit: ‘all employees of Mountainview Dental Office in the Townships of Schreiber and Terrace Bay, save 
and except Office Manager, persons above the rank of Office Manager, Dentists and Hygienists” (5 employ- 
ees in unit) (Having regard to the agreement of the parties) 


2751-93-R: Service Employees Union, Local 210 (Applicant) v. Canadian Mental Health Association (Re- 
spondent) 


Unit: “‘all employees of the Canadian Mental Health Association in the County of Kent, save and except 
Team Leaders, persons above the rank of Team Leader, Administrative Assistant, Volunteer Co-ordinator, 
cleaning and maintenance employees” (26 employees in unit) (Having regard to the agreement of the parties) 


2756-93-R: United Steelworkers of America (Applicant) v. The Cadillac Fairview Corporation Limited (Re- 
spondent) 


Unit: ‘“‘all employees of The Cadillac Fairview Corporation Limited at its Shopping Centres Legal Depart- 
ment at 20 Queen Street West, in the Municipality of Metropolitan Toronto, save and except Law Clerks and 
persons above the rank of Law Clerk” (12 employees in unit) (Having regard to the agreement of the parties) 


2757-93-R: United Steelworkers of America (Applicant) v. Beatrice Foods Inc. (Respondent) 


Unit: ‘“‘all employees of Beatrice Foods Inc. at its Simcoe Dairy Division in the City of Simcoe, regularly 
employed for not more than 24 hours per week and students employed during the school vacation period, 
save and except forepersons, persons above the rank of foreperson, office staff and persons in bargaining 
units for which any trade union held bargaining rights as of November 5, 1993” (3 employees in unit) (Having 
regard to the agreement of the parties) 


2770-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Mackie Automotive Systems (Oshawa) Inc. (Respondent) 


Unit: ‘all employees of Mackie Automotive Systems (Oshawa) Inc. in the City of Oshawa, save and except 
supervisors, persons above the rank of supervisor, quality control technicians, office, clerical and sales staff” 
(47 employees in unit) (Having regard to the agreement of the parties) 


2786-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. K & E Waste Resource Inc. 
(Respondent) 


Unit: “all employees of K & E Waste Resource Inc. in its Industrial Services High Pressure Wash Division in 
the City of Sarnia, save and except supervisors, persons above the rank of supervisor, office, clerical and sales 
staff, truck drivers and helpers engaged in the Industrial, Commercial and Institutional Services Division and 
persons in bargaining units for which any trade union held bargaining rights as of November 8, 1993” (14 
employees in unit) (Having regard to the agreement of the parties) 


2800-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) 


Unit: “all security guards of Intertec Security & Investigation Ltd. working at 5900 Falbourne Street in the 
City of Mississauga, save and except Patrol Supervisors and persons above the rank of Patrol Supervisor” (5 
employees in unit) (Having regard to the agreement of the parties) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


1783-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada ( CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: “all security officers protecting the property of General Motors of Canada Limited, in St. Catharines, 
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save and except sergeants, persons above the rank of sergeant, office and clerical staff students employed dur- 
ing the school vacation period, and persons in bargaining units for which any trade union held bargaining 
rights as of October 3, 1988” (35 employees in unit) 


Number of names of persons on revised voters’ list 23 
Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener 2 


1784-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: “all security officers employed by General Motors of Canada Limited at its South Plant in the City of 
Oshawa, in the Regional Municipality of Durham in the geographic limits of Bloor Street on the north, Phillip 
Murray Avenue on the south, Park Road South on the east and Stevenson Road on the west, save and except 
sergeants and persons above the rank of sergeant, office and clerical employees, all persons regularly 
employed for not more than 24 hour per week and all other employees” (80 employees in unit) 


Number of names of persons on revised voters’ list 225 
Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener 2 


1785-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: “all security officers employed by General Motors of Canada Limited at its Windsor Transmission 
plant, in Windsor, save and except supervisors, persons above the rank of supervisor, and persons regularly 
employed for not more than 24 hour per week”’ (21 employees in unit) 


Number of names of persons on revised voters’ list 223 
Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener zZ 


1786-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: “all security officers employed by General Motors of Canada Limited in the Municipality of Metropoli- 
tan Toronto, employed in vehicle assembly plants, save and except sergeants, and persons above the rank of 
sergeant, office and clerical staff’ (13 employees in unit) 


Number of names of persons on revised voters’ list 229 
Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener i 


1787-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: “all security officers protecting the property of General Motors of Canada Limited, at Plant No. 2 on 
Glendale Avenue in St. Catharines, Ontario, save and except sergeants, persons above the rank of sergeant, 
receptionists, chauffeurs, and students employed as security officers during the school vacation period” (42 
employees in unit) 


Number of names of persons on revised voters’ list 223 


303 


Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener 5 


1788-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: ‘“‘all security officers employed by General Motors of Canada Limited in the City of Oshawa, save and 
except sergeants, persons above the rank of sergeant, office and clerical staff, persons regularly employed for 
not more than 24 hours per week, students employed during the school vacation period and security officers 
employed by General Motors of Canada Limited at its South Plant in the City of Oshawa who are covered by 
the collective agreement” (24 employees in unit) 


Number of names of persons on revised voters’ list 223 
Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener 2 


1789-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. General Motors of Canada Limited (Respondent) v. International Union, United 
Plant Guard Workers of America (Intervener) 


Unit: “‘all security officers employed by General Motors of Canada Limited, at its Diesel Division, in the City 
of London, Ontario, save and except sergeants, persons above the rank of sergeant, receptionists, office and 
clerical staff, students employed during the school vacation period, persons regularly employed for not more 
than 24 hours per week and students covered by subsisting collective agreements” (17 employees in unit) 


Number of names of persons on revised voters’ list 223 
Number of persons who cast ballots 168 
Number of ballots marked in favour of applicant 166 
Number of ballots marked in favour of intervener 2 


1999-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Ford Motor Company of Canada, Limited (Respondent) v. International Union, 
United Plant Guard Workers of America (Intervener) 


Unit: “all plant protection officers of the company at its Oakville plants. except supervisors and persons above 
the rank of supervisor’ (16 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 16 
Number of persons who cast ballots 14 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 14 
Number of ballots marked in favour of applicant 14 
Number of ballots marked in favour of intervener 0 


2000-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Ford Motor Company of Canada, Limited (Respondent) v. International Union, 
United Plant Guard Workers of America (Intervener) 


Unit: “‘all plant protection officers of the company at its Windsor plants except supervisors and persons above 
the rank of supervisor” (40 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 40 
Number of persons who cast ballots 56 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 35 


Number of spoiled ballots | 
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Number of ballots marked in favour of applicant 28 
Number of ballots marked in favour of intervener 6 


2054-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Cotain Plas- 
tic Products (1980) Ltd. (Respondent) v. International Leather Goods, Plastics, Novelty & Service Workers’ 
Union, Local 8 (Intervener) 


Unit: “all employees of Cotain Plastic Products (1980) Ltd. in the Municipality of Metropolitan Toronto, save 
and except foremen, persons above the rank of foreman, sales, office and clerical staff, persons employed for 
not more than 24 hours per week and persons employed during the school vacation period”’ (34 employees in 
unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 41 
Number of persons who cast ballots D2 
Number of ballots, excluding segregated ballots, cast by persons whose names appear on 

voters’ list BV 
Number of ballots marked in favour of applicant a2 
Number of ballots marked in favour of intervener 0 
Ballots segregated and not counted 0 


2056-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Weldo Plas- 
tics Limited (Respondent) v. International Leather Goods, Plastics, Novelty & Service Workers’ Union, 
Local 8 (Intervener) 


Unit: “all plant employees of Weldo Plastics Limited in the Municipality of Metropolitan Toronto, save and 
except for supervisors/foremen, persons above the rank of foreman, office and sales staff, plant clerical and 
control staff performing functions which would, in the normal course of events, be performed in the central 
office, compugraphic and computer terminal operators, employees solely employed on engineering, research 
and development projects, security personnel, office building janitors and office maintenance staff, employees 
which have not achieved seniority rights and persons regularly employed for not more than 24 hours per week 
and students employed during the school vacation period” (33 employees in unit) (Having regard to the agree- 
ment of the parties) 


Number of names of persons on revised voters’ list 36 
Number of persons who cast ballots 24 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 24 
Number of ballots marked in favour of applicant 18 
Number of ballots marked in favour of intervener 6 


2345-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Chrysler Canada Ltd. (Respondent) v. International Union, United Plant Guard 
Workers of America (Intervener) 


Unit: ‘“‘all security guards and fire marshals employed by Chrysler Canada Ltd. at its National Parts Distribu- 
tion Centre in Mississauga and its plants in Ajax, Etobicoke and Windsor, save and except sergeants, persons 
above the rank of sergeant, departmental clerks and employees in bargaining units for which any trade union 
held bargaining rights as of October 4, 1993” (60 employees in unit) (Having regard to the agreement of the 
parties) 


Number of names of persons on revised voters’ list 69 
Number of persons who cast ballots 52 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 52 
Number of ballots marked in favour of applicant 51 
Number of ballots marked in favour of intervener i 
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Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


1864-93-R: Canadian Security Union (Applicant) v. Group 4 C.P.S. Limited (Respondent) 


Unit: ‘“‘all Security Guards of Group 4 C.P.S. Limited at 68 Yonge Street, in the Municipality of Metropolitan 
Toronto, save and except Supervisors and persons above the rank of Supervisor’’ (2 employees in unit) 
(Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 
Number of persons who cast ballots 

Number of ballots marked in favour of applicant 
Number of ballots marked against applicant 


on WN bY 


Applications for Certification Dismissed Without Vote 


2512-92-R: United Brotherhood of Carpenters and Joiners of America Local 93 (Applicant) v. 173636 Canada 
Inc. c.o.b. X-L Construction (Respondent) v. Group of Employees (Objectors) (8 employees in unit) 


Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


2241-93-R: Teamsters, Chauffeurs, Warehousemen and Helpers Union, Local No. 880 (Applicant) v. Accu- 
caps Industries Limited (Respondent) 


Unit #1: “‘all employees of Accucaps Industries Limited in the City of Windsor, save and except supervisors, 
persons above the rank of supervisor and office and sales staff’ (77 employees in unit) (Having regard to the 
agreement of the parties) 


Number of names of persons on revised voters’ list 76 
Number of persons who cast ballots ie 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 75 
Number of ballots marked in favour of applicant 30 
Number of ballots marked against applicant 45 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


1507-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Andromeda Publications Ltd. (Respondent) 


Unit: “all employees of Andromeda Publications Ltd. at 2113 Dundas Street West, Toronto and 25 Ritchie 
Avenue, Toronto, save and except supervisors, persons above the rank of supervisor, office, clerical and sales 
staff’ (32 employees in unit) 


Number of names of persons on revised voters’ list 32 
Number of persons who cast ballots 31 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 6 
Number of segregated ballots cast by persons whose names appear on voter’s list 5 
Number of ballots marked in favour of applicant 7 
Number of ballots marked against applicant 19 
Number of ballots segregated and not counted 5 


Applications for Certification Withdrawn 


0381-92-R: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. Randon Crane & Leasing Ltd. (Respondent) 


0882-93-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 


306 


the United States and Canada (Applicant) v. 917297 Ontario Limited and/or 777664 Ontario Limited and/or 
777665 Ontario Limited (Respondents) 


1189-93-R: United Steelworkers of America (Applicant) v. Pinkerton’s of Canada Limited (Respondent) v. 
Intercon Security Limited (Intervener) 


1795-93-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Pierre Gagne Con- 
tracting Ltd. (Respondent) v. International Union of Operating Engineers, Local 793 (Intervener) 


1910-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) v. The Canadian Union of Professional Security-Guards (Intervener) 


2013-93-R: Canadian Union of Public Employees (Applicant) v. The Corporation of the Town of Lindsay 
(Respondent) 


2055-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Vanity Fair 
Belts Limited (Respondent) v. International Leather Goods, Plastics, Novelty & Service Workers’ Union 
Local 8 (Intervener) 


2060-93-R: International Brotherhood of Painters and Allied Trades - Local 1891 (Applicant) v. IMOTA 
Enterprise Ltd. (Respondent) 


2129-93-R: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local 787 (Applicant) v. Ross Mechanical Systems Ltd. (Respondent) 


2491-93-R: International Union, United Plant Guard Workers of America, Local 1962 (Applicant) v. Barnes 
Security Services Ltd. c.o.b. as Metropol Security (Respondent) 


2557-93-R: Textile Processors, Service Trades, Health Care, Professional And Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Imperial Parking Ltd. (Respondent) 


2579-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) v. Group of Employees (Objectors) 


2580-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) 


2581-93-R: United Steelworkers of America (Applicant) v. Intertec Security & Investigation Ltd. (Respon- 
dent) 


2594-93-R: Practical Nurses Federation of Ontario (Applicant) v. Victorian Order of Nurses North Bay 
Branch (Respondent) v. Group of Employees (Objectors) 


2615-93-R: Canadian Union of Public Employees (Applicant) v. Laidlaw Waste Management Systems (Recy- 
cling Depot) (Respondent) 


2628-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Perth Com- 
munity Care Centre Inc. (Respondent) 


2638-93-R: Canadian Security Union (Applicant) v. Wackenhut of Canada Ltd. (Respondent) 


2672-93-R: International Union of Operating Engineers, Local 793 (Applicant) v. Browning-Ferris Industries 
Ltd. (Respondent) 


2692-93-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. El-Met-Parts Inc. (Respondent) 
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2693-93-R: International Association of Machinists and Aerospace Workers, Thunder Bay Lodge 1120 (Ap- 
plicant) v. Browning-Ferris Industries Limited (Respondent) 


2702-93-R: United Steelworkers of America (Applicant) v. Goodfellow Inc. (Respondent) 


2759-93-R: Christian Labour Association of Canada (Applicant) v. Meadowvale Security Guard Services Inc. 
(Respondent) 


APPLICATION FOR COMBINATION OF BARGAINING UNITS 


1188-93-R: United Steelworkers of America (Applicant) v. Pinkerton’s of Canada Limited (Respondent) 
(Withdrawn) 


1711-93-R: Canadian Union of Public Employees (Applicant) v. Sudbury District Roman Catholic Separate 
School Board (Respondent) (Granted) 


2413-93-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. 375901 British Columbia Ltd. c.o.b. as Westin Harbour Castle Hotel 
(Respondent) (Granted) 


2558-93-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Imperial Parking Ltd. (Respondent) (Withdrawn) 


2596-93-R: The Corporation of the Town of Deep River (Applicant) v. The Canadian Union of Public 
Employees, Local 740 (Inside and Outside Workers) (Respondent) (Withdrawn) 


2629-93-R: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Perth Com- 
munity Care Centre Inc. (Respondent) (Withdrawn) 


2750-93-R: St. Joseph’s General Hospital of North Bay, Inc. (Applicant) v. Service Employees’ Union, Local 
478 (Respondent) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


2806-91-R: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. Cultural Woodtek Incorporated, Wooden Trim Carpentry Ltd. (Respondents) (Granted) 


2827-92-R: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Beaver Lumber Company Limited, Aikenhead’s Home Improvement Warehouse Inc. (Re- 
spondents) (Withdrawn) 


2838-92-R: Graphic Communications International Union, Local 500M (Applicant) v. Cyberimages, a Divi- 
sion of Jannock Enterprises Ltd., Batten Graphics, a Division of Jannock Enterprises Ltd. (Respondents) v. 
The Toronto Typographical Union No. 91/CWA No. 14030 (Intervener) (Withdrawn) 


0316-93-R: International Ladies Garment Workers Union, Locals 14-83-92 (Applicant) v. Monaco Group Inc. 
and/or Mimran Group Inc. and/or Etac Sales Limited and/or Alfred Sung Designs Inc. and/or 555268 Ontario 
Limited c.o.b. E & L Sportswear and/or Tang Apparel Co. Limited and/or Nationwide Sportswear Corpora- 
tion and/or 656125 Ontario Limited c.o.b. as Lisa-Kam Fashions (Respondents) (Withdrawn) 


1053-93-R: Drywall Acoustic Lathing and Insulation Local 675 (Applicant) v. Consolidated Drywall & Acous- 
tics Limited (‘‘Consolidated’’) and 945179 Ontario Limited c.o.b. as Centennial Drywall (‘‘Centennial’’)(Res- 
pondents) (Granted) 


1653-93-R: Labourers’ International Union of North America, Local 183 (Applicant) v. D & R Ventura Gen- 
eral Construction Limited, Domura Construction Ltd. & Convia Construction Ltd. (Respondents) (Granted) 
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1758-93-R: United Brotherhood of Carpenters and Joiners of America Local 785 (Applicant) v. Nicholls- 
Radtke Limited, Innovative Steam Technologies, 200 Avenue Road Ltd. (Respondents) (Granted) 


1994-93-R: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. Strap Drywall 
and Acoustic Systems Limited and Strap Drywall Systems Limited (Respondents) (Granted) 


SALE OF A BUSINESS 


2806-91-R: Carpenters & Allied Workers Local 27, United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. Cultural Woodtek Incorporated, Wooden Trim Carpentry Ltd. (Respondents) (Granted) 


2837-92-R: Graphic Communications International Union, Local 500M (Applicant) v. Cyberimages, a Divi- 
sion of Jannock Enterprises Ltd., Batten Graphics, a Division of Jannock Enterprises Ltd. (Respondents) v. 
The Toronto Typographical Union No. 91/CWA No. 14030 (Intervener) (Withdrawn) 


0316-93-R: International Ladies Garment Workers Union, Locals 14-83-92 (Applicant) v. Monaco Group Inc. 
and/or Mimran Group Inc. and/or Etac Sales Limited and/or Alfred Sung Designs Inc. and/or 555268 Ontario 
Limited c.o.b. E & L Sportswear and/or Tang Apparel Co. Limited and/or Nationwide Sportswear Corpora- 
tion and/or 656125 Ontario Limited c.o.b. as Lisa-Kam Fashions (Respondents) (Withdrawn) 


0881-93-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 467 (Applicant) v. Famous Players Canadian Corporation Limited 
and/or Famous Players Limited and/or Famous Players Inc. and/or 777664 Ontario Limited and/or 777665 
Ontario Limited and/or 917297 Ontario Limited (Respondents) (Withdrawn) 


1053-93-R: Drywall Acoustic Lathing and Insulation Local 675 (Applicant) v. Consolidated Drywall & Acous- 
tics Limited (“Consolidated”) and 945179 Ontario Limited c.o.b. as Centennial Drywall (‘‘Centennial’’)(Res- 
pondents) (Granted) 


1653-93-R: Labourers’ International Union of North America, Local 183 (Applicant) v. D & R Ventura Gen- 
eral Construction Limited, Domura Construction Ltd. & Convia Construction Ltd. (Respondents) (Granted) 


1758-93-R: United Brotherhood of Carpenters and Joiners of America Local 785 (Applicant) v. Nicholls- 
Radtke Limited, Innovative Steam Technologies, 200 Avenue Road Ltd. (Respondents) (Granted) 


1994-93-R: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. Strap Drywall 
and Acoustic Systems Limited and Strap Drywall Systems Limited (Respondents) (Granted) 


2745-93-R: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. Starline Con- 
tracting Ltd. and Starline Cement Finishing Co. Ltd. (Respondents) (Granted) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


1854-93-R: The Employees of The Raoul Wallenberg Centres (Applicant) v. Ontario Public Service Employ- 
ees Union (Respondent) v. 674106 Ontario Limited operating as Raoul Wallenberg Centres (Intervener) 


Unit: “all employees of 674106 Ontario Limited operating as Raoul Wallenberg Centres in the City of Lon- 
don, save and except supervisors, persons above the rank of supervisor” (12 employees in unit) (Granted) 


Number of names of persons on revised voters’ list LS 
Number of persons who cast ballots i2 
Number of segregated ballots cast by persons whose names appear on voter’s list 12 
Number of ballots marked in favour of respondent 5 


Number of ballots marked against respondent yh 
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2034-93-R: Daniel Haycocks (Applicant) v. Toronto Typographical Union, No. 91, Printing, Publishing, 
Media Workers Sector of the Communications Workers of America (Respondent) v. London Graphic Indus- 
tries Inc. (Intervener) 


Unit: “‘all employees of London Graphic Industries Inc. in the Municipality of Metropolitan Toronto, save 
and except foremen, persons above the rank of foreman, office, clerical, sales employees and students 
employed during the school vacation period” (22 employees in unit) (Granted) 


Number of names of persons on revised voters’ list Ze 
Number of persons who cast ballots 22 
Number of ballots excluding segregated ballots cast by persons whose names appear on 

voter’s list 22 
Number of ballots marked in favour of respondent 10 
Number of ballots marked against respondent T2 


2136-93-R: Paula Grau (Applicant) v. Labourers’ International Union of North America, Local 183 (Respon- 
dent) v. Philmor Group Limited (Intervener) 


Unit: ‘“‘all employees of Philmor Group Limited employed at 80-88 Charles Street, in the Municipality of Met- 
ropolitan Toronto, save and except Property Managers, persons above the rank of Property Manager, persons 
regularly employed for not more than 24 hours per week and students employed during the school vacation 
period” (1 employee in unit) (Dismissed) 


2450-93-R: Glenn Waters (Applicant) v. The Toronto Typographical Union No. 91, Communications Work- 
ers of America/Printing, Publishing and Media Workers Sector (Respondent) (Granted) 


2668-93-R: Ralph Grau (Applicant) v. Labourers’ International Union of North America, Local 183 (Respon- 
dent) v. Philmor Group Limited (Intervener) (Withdrawn) 


REFERRAL FROM MINISTER (SECTION 109) 


0874-93-M: London and District Service Workers’ Union, Local 220 (Applicant) v. Charterways Transporta- 
tion Limited (at Kitchener, Ontario) (Respondent) (Dismissed) 


1548-93-M: Retail, Wholesale and Department Store Union Canadian Service Sector Division of United 
Steelworkers of America, Local 477 , United Dairy & Creamery Workers, Local 477, Chartered by the Retail 
Wholesale and Department Store Union, A.F.L.: C.1.0.: C.L.C. (Applicants) v. Ault Foods Limited (Re- 
spondent) (Terminated) 


2338-93-M: The International Association of Machinists and Aerospace Workers, Local Lodge 2792 (Appli- 
cant) v. DDM Plastics Inc. (Respondent) (Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 


2064-93-U: The Canadian Stage Corporation, c.o.b. under the firm name and style of The Canadian Stage 
Company (Applicant) v. The International Alliance of Theatrical Stage Employees and Moving Picture 
Machine Operators of the United States and Canada, Local 58, Toronto, James Fuller, Bill Hamilton, Gord 
Graham (Respondent) (Granted) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 
(CONSTRUCTION INDUSTRY) 


1700-93-U: Associated Contracting Inc. (Applicant) v. Michael Gallagher and International Union of Operat- 
ing Engineers, Local 793 (Respondent) (Dismissed) 


2915-93-U: Gottardo Properties (Applicant) v. International Association of Bridge, Structural & Ornamental 
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Iron Workers, Local 721 and James Power, Stan Arsenault, Jose Matos, Salvator Costa and Jose Peiges (Re- 
spondent) (Withdrawn) 


DIRECTION RESPECTING UNLAWFUL LOCKOUT (INDUSTRIAL) 


2777-93-U: Labourers’ International Union of North America, Local 506 (Applicant) v. Artex Precast Lim- 
ited, Grant Kafarowski, Manuel Feria (Respondent) (Withdrawn) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


3455-91-U: Risto Kuzev (Applicant) v. ““GMP” - Glass, Molders, Pottery, Plastics & Allied Workers Interna- 
tional Union AFL-CIO-CLC Local 64 (Respondent) v. Scepter/Canron Inc. (Intervener) (Dismissed) 


1287-92-U: Canadian Union of Public Employees, Local 5 (Applicant) v. The Corporation of the City of 
Hamilton (Respondent) (Granted) 


2151-92-U: William Denneny (Applicant) v. United Steelworkers of America, Local 2251 (Respondent) 
(Withdrawn) 


2626-92-U: Brian Cardy (Applicant) v. Communications, Energy & Paperworkers Union of Canada, Local 
537 (Respondent) v. Phillips Cables Limited (Intervener) (Dismissed) 


2839-92-U: Graphic Communications International Union, Local 500M (Applicant) v. Cyberimages, a Divi- 
sion of Jannock Enterprises Ltd., Batten Graphics, a Division of Jannock Enterprises Ltd. (Respondents) v. 
The Toronto Typographical Union No. 91/CWA No. 14030 (Intervener) (Withdrawn) 


3485-92-U: John P. Walsh (Applicant) v. Amalgamated Transit Union (Local 113) and Toronto Transit Com- 
mission (Respondents) (Dismissed) 


0024-93-U: Canadian Union of Public Employees, Local 5 (Applicant) v. The Regional Municipality of Ham- 
ilton- Wentworth (Respondent) (Withdrawn) 


0183-93-U: Christopher Lawrence Tweedie (Applicant) v. Amalgated Transit Union Local #113 and Toronto 
Transit Commission (Respondents) (Dismissed) 


0251-93-U: Peter Happy (Applicant) v. Canadian Auto Workers, Local 444 (Respondent) v. Chrysler Canada 
Ltd. (Intervener) (Dismissed) 


0319-93-U: Canadian Union of Public Employees (Applicant) v. C.A.R.S.A. Inc. (c.o.b. as Niagara Regional 
Sexual Assault Centre) (Respondent) (Withdrawn) 


0602-93-U: Pamela Green (Applicant) v. Canadian Auto Workers Local 199 (Respondent) v. General Motors 
of Canada Limited (Intervener) (Dismissed) 


0950-93-U; 0965-93-U: Ontario English Catholic Teachers’ Association Welland Occasional Unit (Applicant) 
v. Welland County Roman Catholic Separate School Board (Respondent) (Withdrawn) 


1001-93-U: Association des Employés d’Ottawa-Carleton (Employés de bureau, de secretariat et employés 
techniques) (Applicant) v. La Section catholique du Conseil scolaire de langue francaise d’Ottawa-Carleton 
(Respondent) (Withdrawn) 


1002-93-U: Association des Employés d’Ottawa-Carleton (Conducteurs d’autobus) (Applicant) v. La Section 
catholique du Gonseil scolaire de langue francaise d’Ottawa-Carleton (Respondent) (Withdrawn) 


1041-93-U: Association des Employés d’Ottawa-Carleton (Preposes a l’entretien et a la conciergerie) (Appli- 
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cant) v. Le Conseil plénier du conseil scolaire de langue frangaise d’Ottawa-Carleton (Respondent) 
(Withdrawn) 


1215-93-U: Association of Canadian Film Craftspeople (Applicant) v. Charles Street Video and Performing 
Arts Society, Susan Rynard and Paula Fairfield (Respondent) (Terminated) 


1219-93-U: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Abel Metal Limited (Respondent) (Withdrawn) 


1226-93-U: Amalgamated Clothing and Textile Workers Union (Applicant) v. Royal Shirt Company Limited 
(Respondent) (Granted) 


1418-93-U: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Canadian Call Pro- 
cessing Services Inc. (Respondent) (Withdrawn) 


1479-93-U: Ron Beckles (Applicant) v. Print-It, Division of Pony Express Graphics Inc., Sam Buzaglo (Re- 
spondents) (Dismissed) 


1527-93-U: William Hodgskiss (Applicant) v. The Brick Warehouse Corporation (Respondent) (Dismissed) 


1529-93-U: Dianne Poirier (Applicant) v. Aluminum, Brick and Glassworkers’ International Union and its 
Local 203G (Respondent) (Withdrawn) 


1570-93-U: Vince Cutruzzola, J.C. Electric, I.G.W.T. Electric Ltd., V.C. Electric Ltd. (Applicant) v. 
1.B.E.W. Local Union 115, I.B.E.W. Local Union 353 and all parties of the Principal Agreement (Respon- 
dents) (Dismissed) 


1660-93-U: Jorge Mercon (Applicant) v. United Food and Commercial Workers Local 208 (Respondent) v. 
CanAmera Foods (Intervener) (Withdrawn) 


1869-93-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) (Applicant) v. Domclean Limited (Respondent) (Withdrawn) 


1938-93-U: James Leitch (Applicant) v. Harris Management (Respondent) (Withdrawn) 


1943-93-U: United Plant Guard Workers of America, Local 1956 (Applicant) v. Scott D. Avery (Company) 
Limited (Respondent) (Granted) 


1982-93-U: Communications, Energy and Paperworkers Union of Canada (Applicant) v. Dryden & District 
Association for Community Living (Respondent) (Withdrawn) 


2026-93-U: United Food & Commercial Workers International Union, Local 175 (Applicant) v. Bilow’s Race- 
way Auto Parts Inc. (Respondent) (Withdrawn) 


2075-93-U: Todd McVey (Applicant) v. C.P.U. Local 156, Kevin Hobbs, Oliver Coburn (Respondents) v. 
E.B. Eddy Forest Products Ltd. (Intervener) (Dismissed) 


2093-93-U: Pierre Bernier (Applicant) v. Labourers’ International Union of America Local Union 493 (Re- 
spondent) (Withdrawn) 


2097-93-U: Theofani Ladas (Applicant) v. Royal York Hotel (Respondent) v. Hotel Employees Restaurant 
Employees Union Local 75 (Intervener) (Withdrawn) 


2116-93-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada) and its Local 1256 (Applicant) v. Crown Fab Division, The Allen Group Canada, Limited (Respon- 
dent) (Withdrawn) 


BY. 


2125-93-U: Toronto Greenpeace Staff Association (Applicant) v. Greenpeace Canada (Respondent) 
(Withdrawn) 


2145-93-U: Nick Nugent (Applicant) v. Metropolitan Toronto Civic Employee’s Union, Local 43, and The 
Municipality of Metropolitan Toronto (Respondents) (Withdrawn) 


2358-93-U: Garry Gallaher (Applicant) v. United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and Canada, Local 463 (Respondent) (Withdrawn) 


2388-93-U: M.V. (Peggy) MacDonald-Harley (Applicant) v. Canadian Union of Public Employees - C.L.C 
Ontario Hydro Employees’ Union Local 1000 (Respondent) (Withdrawn) 


2416-93-U: Independent Canadian Transit Union (Applicant) v. Olympia and York Developments Ltd. (Re- 
spondent) (Withdrawn) 


2419-93-U: Dr. Abdul Ebrahim, Dr. Abdul Al-Ameen (Applicants) v. Imperial College of Toronto Inc. Mr. 
Guang Tao Kuo, President Mr. Tommy Lynn, Senior Administrator (Respondent) (Withdrawn) 


2424-93-U: International Brotherhood of Electrical Workers, Local Union 1230 (Applicant) v. Dana Manor 
Inc. (Respondent) (Withdrawn) 


2425-93-U: International Brotherhood of Electrical Workers, Local Union 1230 (Applicant) v. MacQuilly Inc. 
o/a Victoria Manor (Respondent) (Withdrawn) 


2426-93-U: International Brotherhood of Electrical Workers, Local Union 1230 (Applicant) v. Walkerville 
Rest Home Ltd. (Respondent) (Withdrawn) 


2427-93-U: Labourers’ International Union of North America, Local 183 (Applicant) v. Philmor Group Lim- 
ited (Respondent) (Dismissed) 


2445-93-U: Ranjit Vander (Applicant) v. The Communications, Energy and Paperworkers Union of Canada, 
and its Local 535 (Respondent) (Withdrawn) 


2461-93-U: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. The Cambridge Suites Hotel Limited (Respondent) (Withdrawn) 


2492-93-U: Professional Staff Association of the Ontario Institute for Studies in Education (““PSA’’) (Appli- 
cant) v. David Guptill and Ontario Institute for Estudies in Education (‘“‘OISE”’) (Respondent) (Withdrawn) 


2501-93-U: Jean Pierre Lavigne (Applicant) v. John Burt - President Teamsters Local 230 (Respondent) 
(Withdrawn) 


2508-93-U: Kenneth J. Berrea (Applicant) v. OSSTF #26 Plant Support Staff, OBE Ottawa Board of Educa- 
tion (Respondents) (Withdrawn) 


2520-93-U: United Rubber, Cork, Linoleum and Plastic Workers of America, Local 965 (Applicant) v. Alli- 
ance Drivers Services Inc. (Formerly ACF Personnel Inc.) and Union Carbide Chemicals and Plastics Canada 
Inc. (Respondents) (Granted) 


2554-93-U: Patrick Oliver Dixon (Applicant) v. Teamsters Local 419 and The Ontario Produce Company, 
The Oshawa Foods Division of the Oshawa Group Limited (Respondents) (Withdrawn) 


2587-93-U: Labourers’ International Union of North America, Local 837 (Applicant) v. Steed and Evans Lim- 
ited and Northland Bitulithic Limited (Respondents) (Withdrawn) 


2611-93-U: Service Employees Union, Local 210 (Applicant) v. Malcolm Place Retirement Residence (Re- 
spondent) (Withdrawn) 
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2612-93-U: Communications, Energy and Paperworkers Union of Canada, CLC. (Applicant) v. Towne Cart- 
age Ltd. (Respondent) (Withdrawn) 


2613-93-U: Housekeeping Dept. and all employees of Housekeeping Dept. (Applicant) v. C.L.A.C. 391 Vine 
St., St. Catharines (Respondent) v. Versa Care Ltd/Bestview Health Care Centre (Intervener) (Withdrawn) 


2620-93-U: Labourers’ International Union of North America, Local 1267 (Applicant) v. Laidlaw Transit Ltd. 
(Respondent) (Withdrawn) 


2633-93-U: Ann-Marie McNally (Applicant) v. Joyce Taggart, President Local 1590 1.B.E.W. Patricia Wright, 
Chief Steward Local 1590 I.B.E.W. Phil Fleming Int. Nat. Rep. Local 1590 I.B.E.W. (Respondent) 
(Withdrawn) 


2663-93-U: Graphic Communications International Union, Local N-1 (Applicant) v. Michelin Tires (Canada) 
Ltd. and Ray Krawchuk (Respondent) (Withdrawn) 


2674-93-U: Labourers’ International Union of North America, Local 183 (Applicant) v. Hurley Corporation 
(Respondent) (Withdrawn) 


2675-93-U: Labourers’ International Union of North America, Ontario Provincial District Council (Appli- 
cant) v. RER Construction Ltd. (Respondent) (Granted) 


2683-93-U: Maureen Colistro (Applicant) v. Royal Crest Lifecare, operating as Mississauga Lifecare and 
Ontario Nurses Association (Respondents) (Dismissed) 


2691-93-U: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Rowan- 
wood Retirement Lodge (Respondent) (Withdrawn) 


2707-93-U: Elizabeth Brown and Arbor Dominion Limited (Applicants) v. Hotel Employees Restaurant 
Employees Union, Local 75 (Respondent) (Granted) 


2710-93-U: International Union, United Plant Guard Workers of America, Local 1956 (Applicant) v. Scott D. 
Avery (Company) Limited (Respondent) (Withdrawn) 


2720-93-U: Shirley White (Applicant) v. Northwest Protection Services (Respondent) (Dismissed) 


2721-93-U: The International Association of Machinists and Aerospace Workers Local 905 (Applicant) v. 
Dowty Aerospace (Respondent) (Withdrawn) 


2725-93-U: Canadian Union of Public Employees, Local 54 (Applicant) v. The Corporation of the Town of 
Ajax (Respondent) (Withdrawn) 


2752-93-U: Local 444 C.A.W. - Marine Division (Applicant) v. Lake Erie Foods (Respondent) (Dismissed) 
2762-93-U: Di-Khim Chun (Applicant) v. Corning Canada Inc. (Respondent) (Dismissed) 


2764-93-U: Stepanoski Aco (Applicant) v. United Food and Commercial Workers Union, Local 1000A (Re- 
spondent) (Dismissed) 


2765-93-U: Towne Cartage Ltd. (Applicant) v. Arnold Durant, David Ralph and Communications, Energy 
and Paperworkers Union (Respondents) (Withdrawn) 


2771-93-U: Brian Desautels (Applicant) v. Local 2251 Executives, Cokemaking, Delegate (Steve Stadnisky) 
Cokemaking, Health and Safety (Dean Mador) (Respondents) (Withdrawn) 


2778-93-U: Labourers’ International Union of North America, Local 506 (Applicant) v. Artex Precast Limit- 
ed; Grant Kafarowski; Manuel Feria (Respondent) (Withdrawn) 
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2792-93-U: Service Employees Union, Local 210 (Applicant) v. La Chaumiere Retirement Residence (Re- 
spondent) (Withdrawn) 


2793-93-U: Barbara Formica (Applicant) v. Hotel, Motel and Restaurant Employees Union Local 442 (AFL- 
CIO, CLC) (Respondent) (Withdrawn) 


2798-93-U: I. J. Bell (Applicant) v. OPSEU - in particular Fred Upshaw, Andrew Todd, Andre Bekerman, 
George Richards, Bill Kuehnbaum and the NDP party of Ontario (Respondent) (Dismissed) 


2806-93-U: Jim Sypher, Kim Small, Austin Galea, Irene Emiljanowicz (Applicant) v. CAW Local 222 Dean 
Lindsay - District Committeeman District #7 (Respondent) (Withdrawn) 


2807-93-U: Karol Switakowski (Applicant) v. Central Hospital (Respondent) (Withdrawn) 


2864-93-U: Terry Howey (Applicant) v. International Brotherhood of Painters and Allied Trades Local 1824 
(Respondent) (Withdrawn) 


2876-93-U: Irene Dobbin, Dilia Pinto (Applicant) v. Laundry & Linen Drivers and Industrial Workers, Local 
847 (Respondent) (Dismissed) 


2957-93-U: United Food and Commercial Workers International Union, Locals 175 and 633 (Applicant) v. 
The Great Atlantic & Pacific Company of Canada Limited (Respondent) (Granted) 


2964-93-U: Ontario Public Service Employees Union (Applicant) v. The Ministry of Solicitor General and 
Correctional Services, and Nu-Mark Food Services Ltd. (Respondents) (Dismissed) 


APPLICATION FOR INTERIM ORDER 


0951-93-M: Ontario English Catholic Teachers’ Association Welland Occasional Unit (Applicant) v. Welland 
County Roman Catholic Separate School Board (Respondent) (Withdrawn) 


1701-93-M: Associated Contracting Inc. (Applicant) v. Michael Gallagher and International Union of Operat- 
ing Engineers, Local 793 (Respondent) (Dismissed) 


2020-93-M: The International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators 
of the United States and Canada, Local 58, Toronto (Applicant) v. The Canadian Stage Corporation, c.o.b. 
under the firm name and style of The Canadian Stage Company (Respondent) (Dismissed) 


2519-93-M: United Rubber, Cork, Linoleum and Plastic Workers of America, Local 965 (Applicant) v. Alli- 
ance Driver Services Inc. (formerly ACF Personnel Inc.) and Union Carbide Chemicals and Plastics Canada 
Inc. (Respondents) (Terminated) 


2819-93-M: International Brotherhood of Electrical Workers, Local 636 (Applicant) v. The Hydro-Electric 
Commission of the City of Ottawa (Respondent) (Dismissed) 


APPLICATIONS FOR RELIGIOUS EXEMPTION 


2114-93-M: Henry A. Lanting (Applicant) v. Canadian Union of Educational Workers and Governing Coun- 
cil of the University of Toronto (Respondents) (Withdrawn) 


APPLICATIONS FOR CONSENT TO EARLY TERMINATION OF 
COLLECTIVE AGREEMENT 


2464-93-M: Bertrand Faure Ltd. (Employer) v. United Steelworkers of America Local 8694 (Trade Union) 
(Granted) 
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FINANCIAL STATEMENT 


1927-93-M: Michael Hennessy (Applicant) v. Canadian Union of Public Employees, Local 1280 (Respondent) 
(Withdrawn) 


JURISDICTIONAL DISPUTES 


1206-92-JD: Ellis-Don Limited, The Jackson-Lewis Company Limited, Eastern Construction Company Lim- 
ited (Applicants) v. United Brotherhood of Carpenters and Joiners of America, Local 27, Labourers Interna- 
tional Union of North America, Local 183 (Respondents) (Granted) 


2011-93-JD: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 128 (Applicant) v. Ontario Sheet Metal Workers’ and Roofers’ Conference, Sheet Metal Workers’ 
International Association, Local 269, Electrical Power Systems Construction Association, E.S. Fox Limited 
(Respondents) (Withdrawn) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 
3528-92-OH: Craig Gentle (Applicant) v. Comstock Canada (Respondent) (Withdrawn) 


0142-93-OH: Daniel Creighton (Applicant) v. The Crown in Right of Ontario, Ministry of Natural Resources 
(Respondent) (Withdrawn) 


CONSTRUCTION INDUSTRY GRIEVANCES 


1510-91-G: Sheet Metal Workers’ International Association, Local 539 (Applicant) v. #515422 Ontario Ltd., 
carrying on business as Woodstock Roofing and Sheet Metal, G.N.I. Construction Ltd. (Respondents) 
(Granted) 


1878-91-G: International Association of Bridge, Structural and Ornamental Ironworkers, International Asso- 
ciation of Bridge, Structural and Ornamental Ironworkers, Local 700 (Applicant) v. Electrical Power Systems 
Construction Association, Ontario Hydro, Bermingham Construction Limited (Respondents) v. Labourers’ 
International Union of North America, Local 1089 (Intervener) (Terminated) 


1062-92-G: Sheet Metal Workers’ International Association, Local 473 (Applicant) v. #515422 Ontario Lim- 
ited, c.o.b. as Woodstock Roofing and Sheet Metal, G.N.I. Construction Ltd. (Respondents) (Granted) 


1107-92-G: Drywall, Acoustic Lathing and Insulation Local 675 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Consolidated Drywall & Acoustics Ltd. (Respondent) (Granted) 


2131-92-G: International Union of Operating Engineers, Local 793 (Applicant) v. 582242 Ontario Limited o/a 
Sierra Landscaping (Respondent) (Granted) 


3178-92-G: Sheet Metal Workers’ International Association, Local 473 (Applicant) v. #515422 Ontario Lim- 
ited, c.o.b. as Woodstock Roofing and Sheet Metal, Great Northern Industries Inc., G.N.I. Construction 
Ltd. (Respondents) (Granted) 


3704-92-G: International Brotherhood of Painters and Allied Trades Local 1891 (Applicant) v. Strap Drywall 
and Acoustics Systems Limited (Respondent) (Granted) 


0167-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Co-X-Co Construc- 
tion Ltd. (Respondent) v. Metropolitan Toronto Sewer and Watermain Contractors Association (Intervener) 
(Withdrawn) 


0713-93-G: Sheet Metal Workers’ International Association, Local 269 (Applicant) v. E.S. Fox Limited (Re- 
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spondent) v. International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Local 128 (Intervener) (Withdrawn) 


1052-93-G: Drywall Acoustic Lathing and Insulation Local 675 (Applicant) v. Consolidated Drywall & Acous- 
tics Limited (“Consolidated”) and 945179 Ontario Limited c.o.b. as Centennial Drywall (“‘Centennial’’) (Re- 
spondents) (Granted) 


1072-93-G: Sheet Metal Workers’ International Association, Local Union No. 285 (Applicant) v. Weston 
Sheet Metal Co, a Division of Lung Metal Products Limited (Respondent) (Granted) 


1220-93-G: Iron Workers District Council of Ontario International Association of Bridge, Structural and 
Ornamental Iron Workers, Local 721 International Association of Bridge, Structural and Ornamental Iron 
Workers, Local 736 (Applicant) v. Abel Metal Limited (Respondent) (Withdrawn) 


1306-93-G: Groff & Associates Ltd. and Mechanical Contractors Association Ontario (Applicants) v. United 
Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of the United States 
and Canada, Local 599 (Respondent) (Granted) 


1344-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local 552 (Applicant) v. The Board of Education for the City of Windsor (Re- 
spondent) (Terminated) 


1632-93-G; 2344-93-G: Labourers’ International Union of North America, Local 527 (Applicant) v. Denis 
Brisbois Contractor Ltd. (Respondent); Labourers’ International Union of North America, Local 527 (Appli- 
cant) v. Denis Brisbois Contractors Limited (Respondent) (Granted) 


1750-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Frankfurt Invest- 
ments Ltd. (Respondent) (Withdrawn) 


1759-93-G: United Brotherhood of Carpenters and Joiners of America Local 785 (Applicant) v. Nicholls- 
Radtke Limited, Innovative Steam Technologies, 200 Avenue Road Ltd. (Respondents) (Granted) 


1782-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 254 (Applicant) v. Premier Pipelines Inc. and Murphy Contract- 
ing Inc. (a Joint Venture) (Respondent) (Dismissed) 


1792-93-G: International Association of Bridge, Structural and Ornamental Iron Workers, Local 721 (Appli- 
cant) v. Mediro Wrought Iron Limited (Respondent) (Granted) 


1809-93-G: United Brotherhood of Carpenters and Joiners of America, Local 249 (Applicant) v. Aldershot 
Flooring Limited (Respondent) (Granted) 


1844-93-G: International Brotherhood of Painters and Allied Trades, District Council 46 (Applicant) v. Sky- 
line Painting & Decorating Limited (Respondent) (Granted) 


1921-93-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Jose Monteiro Carpentry, 607015 Ontario Ltd. (Respondents) (Withdrawn) 


1972-93-G: Ontario Provincial Conference of the International Union of Bricklayers and Allied Craftsmen 
and Local 12 Kitchener (Applicant) v. Reinhardt Masonry (Respondent) (Granted) 


1973-93-G: International Union of Operating Engineers, Local 793 (Applicant) v. James Kemp Construction 
Ltd. (Respondent) (Granted) 


2005-93-G: Christian Labour Association of Canada Local 150 (Applicant) v. Sandercott Heating and Sheet 
Metal Inc. (Respondent) (Withdrawn) 


aby 


2044-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. S.B. Investments 
(Respondent) (Granted) 


2135-93-G: United Brotherhood of Carpenters and Joiners of America, Local 93 (Applicant) v. Thomas G. 
Fuller Construction Co., (1958) Ltd. (Respondent) (Withdrawn) 


2150-93-G; 2862-93-G: Ontario Allied Construction Trades Council on its own behalf and on behalf of United 
Brotherhood of Carpenters and Joiners of America, Labourers’ International Union of North America, Inter- 
national Association of Heat and Frost Insulators and Asbestos Workers, International Union of Operating 
Engineers, International Brotherhood of Painters and Allied Trades, Operative Plasterers and Cement 
Masons International Association and International Brotherhood of Teamsters (Applicant) v. Electrical 
Power Systems Construction Association and Ontario Hydro (Respondents) (Withdrawn) 


2247-93-G: The International Brotherhood of Painters and Allied Trades and the Ontario Council of the 
International Brotherhood of Painters and Allied Trades, Local 1494 (Applicant) v. Lakeview Painting (1990) 
Limited (Respondent) (Withdrawn) 


2349-93-G; 2351-93-G: International Association of Bridge, Structural and Ornamental Iron Workers (Appli- 
cant) v. The Electrical Power Systems Construction Association and WKRD Utility Construction Inc. (Re- 
spondents); International Association of Bridge, Structural and Ornamental Iron Workers (Applicant) v. The 
Electrical Power Systems Construction Association and Ontario Hydro (Respondents) (Withdrawn) 


2376-93-G: International Brotherhood of Electrical Workers, Local Union 1788 and IBEW Electrical Power 
Systems Construction Council of Ontario (Applicant) v. Ontario Hydro and Electrical Power Systems Con- 
struction Association (Respondents) (Granted) 


2444-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 463 Union 463 (Applicant) v. Gus Mechanical Engineering Inc. 
(Respondent) (Granted) 


2453-93-G: Sheet Metal Workers’ International Association, Local 30 (Applicant) v. Bonavista Sheet Metal 
(Respondent) (Withdrawn) 


2527-93-G: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 (Appli- 
cant) v. 975575 Ont. Ltd. c.o.b. as Blandford Industrial Insulation (Respondent) (Granted) 


2549-93-G: Christian Labour Association of Canada, Local 6 (Applicant) v. Canral Electric Limited (Respon- 
dent) (Granted) 


2562-93-G: The Ontario Provincial Conference of the International Union of Bricklayers and Allied Crafts- 
men on its own behalf and on behalf of the International Union of Bricklayers and Allied Craftsmen, Local 
20, Oshawa (Applicant) v. Bernel Masonry Limited (Respondent) (Granted) 


2567-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. Urban Mechanical (1979) Ltd., Urban Mechanical 
Contractors’ (1979) Ltd. (Respondent) (Granted) 


2568-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. CPP Plumbing Limited (Respondent) (Granted) 


2569-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. Pan-Wal Mechanical Services Limited/Pan-Wal 
Mechanical Services Inc. (Respondent) (Withdrawn) 


2571-93-G: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. Urban Mechanical (1979) Ltd./Urban Mechanical 
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Contracting (1979) Ltd., The Metropolitan Plumbing and Heating Contractors Association Toronto (Respon- 
dents) (Granted) 


2589-93-G: International Union of Operating Engineers, Local 793 (Applicant) v. Olympia Excavating & 
Grading Co. Ltd. (Respondent) (Granted) 


2592-93-G: International Brotherhood of Painters & Allied Trades (Applicant) v. Merit Glass Ltd. (Respon- 
dent) (Granted) 


2593-93-G: Labourers’ International Union of North America Local 1059 (Applicant) v. Vandenburg Con- 
tracting (1982) Ltd. (Respondent) (Granted) 


2602-93-G: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. Vista 
Development Group Inc. and Chris Walsh (Respondent) (Withdrawn) 


2605-93-G; 2606-93-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Join- 
ers of America (Applicant) v. Supreme Store Fixtures Ltd. (Respondent) (Granted) 


2616-93-G: United Brotherhood of Carpenters and Joiners of America Local 1256 (Applicant) v. E & D Scaf- 
fold Services Ltd. (Respondent) (Withdrawn) 


2647-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Plastina Investments 
Limited (Respondent) (Granted) 


2652-93-G: International Union of Bricklayers and Allied Craftsmen Local 2, Ontario (Applicant) v. J.R.S. 
Construction Inc. (Respondent) (Granted) 


2666-93-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters & Joiners of America 
(Applicant) v. Acura Forming Ltd. (Respondent) (Granted) 


2676-93-G: Sheet Metal Workers’ International Association, Local 473 replicon v. Great Northern Indus- 
tries Inc. (Respondent) (Granted) 


2695-93-G: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 (Appli- 
cant) v. Ladanna Insulation Ltd. (Respondent) (Granted) 


2703-93-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Montreal Parquetry Floors Ltd. (Respondent) (Withdrawn) 


2714-93-G: Operative Plasterers and Cement Masons International Association of the United States and 
Canada Local 598 (Applicant) v. Smith & Cote General Contractors (Respondent) (Granted) 


2715-93-G: Operative Plasterers and Cement Masons International Association of the United States and 
Canada Local 598 (Applicant) v. Crete Flooring Group Limited (Respondent) (Granted) 


2716-93-G: Operative Plasterers and Cement Masons International Association of the United States and 
Canada Local 598 (Applicant) v. Blandford Insulation Ltd. and 975575 Ontario Limited (Respondent) 
(Withdrawn) 


2719-93-G: Operative Plasterers and Cement Masons International Association of the United States and 
Canada Local 598 (Applicant) v. Ancar Cement Ltd. (Respondent) (Granted) 


2724-93-G: Labourers’ International Union of North America, Local 506 (Applicant) v. Seamless Industrial 
Floor Coatings (Respondent) (Granted) 


2744-93-G: International Brotherhood of Painters and Allied Trades, Local 1891 (Applicant) v. Starline Con- 
tracting Ltd. and Starline Cement Finishing Co. Ltd. (Respondents) (Granted) 


Bd he 


2753-93-G: Sheet Metal Workers’ International Association Local 47 (Applicant) v. Duron Ottawa Limited 
(Respondent) (Dismissed) 


2754-93-G: Sheet Metal Workers’ International Association Local 47 (Applicant) v. Duron Ottawa Limited 
(Respondent) (Dismissed) 


2779-93-G: Carpenters and Allied Workers Local 27 United Brotherhood of Carpenters and Joiners of Amer- 
ica (Applicant) v. Centre Leasehold Improvements Limited (Respondent) (Granted) 


2787-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Pineridge Construc- 
tion (1986) Ltd. (Respondent) (Granted) 


2788-93-G; 2822-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Capelas 
Homes Ltd., Eagle Framers & Carpenters Ltd. (Respondent); Labourers’ International Union of North 
America, Local 183 (Applicant) v. Capelas Homes Ltd. and/or Eagle Framers & Carpenters Ltd. and/or 
Eagle Bricklayers Ltd. (Respondents) (Granted) 


2791-93-G: Labourers’ International Union of North America, Local 1036 (Applicant) v. Graham B. Newman 
Construction (Respondent) (Withdrawn) 


2799-93-G: Quality Control Council of Canada (Applicant) v. Unique Detection Services Ltd. (Respondent) 
(Granted) 


2803-93-G: International Union of Operating Engineers, Local 793 (Applicant) v. Ontario Paving Construc- 
tion Limited; Ontario Paving Company Limited; Giuseppe Alfano and Sons Ltd.; Pavex Canada Ltd.; Abco 
Holdings Inc.; and Ontario Paving Inc. (Respondents) (Granted) 


2804-93-G: International Union of Operating Engineers, Local 793 (Applicant) v. Donald Construction Lim- 
ited (Respondent) (Granted) 


2813-93-G: United Brotherhood of Carpenters and Joiners of America, Local 2486 (Applicant) v. TESC Con- 
tracting Limited (Respondent) (Withdrawn) 


2823-93-G: Labourers’ International Union of North America, Local 183 (Applicant) v. Cana Star Enterprises 
Ltd. and/or D.O.V.V. Investments Limited and/or Desmark Developments Limited and/or Siltonwood 
Developments Limited and/or Deep Purple Investments Limited (Respondent) (Granted) 


2848-93-G; 2849-93-G; 2852-93-G: International Brotherhood of Electrical Workers Local Union 353 (Appli- 
cant) v. Amberland Electric Inc. (Respondent); International Brotherhood of Electrical Workers Local 
Union 353 (Applicant) v. Proteus Electric Ltd. (Respondent); International Brotherhood of Electrical Work- 
ers Local Union 353 (Applicant) v. Protech Electrical Services (Respondent) (Withdrawn) 


2853-93-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Standard Under- 
ground High Voltage (Respondent) (Withdrawn) 


2858-93-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Meznic-Agena 
Electric (Respondent) (Withdrawn) 


2859-93-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Lenwick Build- 
ing Systems Inc. (Respondent) (Withdrawn) 


2860-93-G: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Hergert Electric 
Ltd. (Respondent) (Withdrawn) 


2872-93-G: International Union of Bricklayers & Allied Craftsmen Local 12 (Applicant) v. George & Asmus- 
sen Limited (Respondent) (Granted) 
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APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


0789-91-JD; 0875-91-JD; 1670-91-JD; 1687-91-JD: Sayers & Associates Limited (Applicant) v. Sheet Metal 
Workers’ International Association Local 30 and United Association of Journeymen and Apprentices of the 
Plumbing and Pipefitting Industry of the United States and Canada, Local 46 (Respondents) v. Ontario Sheet 
Metal and Air Handling Group (Intervener); Harold R. Stark, Division of William Stark Group Inc. (Appli- 
cant) v. Sheet Metal Workers’ International Association, Local 392 and United Association of Journeymen 
and Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada, Local 463 (Re- 
spondents) v. Ontario Sheet Metal and Air Handling Group (Intervener); Sheet Metal Workers’ International 
Association, Local 269 (Applicant) v. E.S. Fox Limited and United Association of Journeymen and Appren- 
tices of the Plumbing and Pipefitting Industry of the United States and Canada, Local Union 463 (Respon- 
dents) v. Ontario Sheet Metal and Air Handling Group (Intervener); United Association of Journeymen and 
Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada, Local Union 46 (Ap- 
plicant) v. Sheet Metal Workers’ International Association, Local 30 and English & Mould Ltd. (Respon- 
dents) v. Ontario Sheet Metal and Air Handling Group (Intervener) (Dismissed) 


4144-91-R; 4174-91-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. 
Metroland Printing, Publishing and Distributing Limited c.o.b. as Ajax/Pickering News Advertiser (Respon- 
dent); Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. Metroland Printing, 
Publishing and Distributing Limited c.o.b. as Oshawa/Whitby This Week (Respondent) (Dismissed) 


0468-93-R; 1150-93-U: IWA - Canada (Applicant) v. Madawaska Hardwood Flooring Inc. (Respondent); Ste- 
phen Perry, Kevin Cruise, Lorrie Gauthier, Marcel Mathieu, Ken Rekowski (Applicant) v. IWA - Canada 
(Respondent) v. Madawaska Hardwood Flooring Inc. (Intervener) (Dismissed) 


1570-93-U: Vince Cutruzzola, J.C. Electric, I.G.W.T. Electric Ltd., V.C. Electric Ltd. (Applicant) v. 
I.B.E.W. Local Union 115, I.B.E.W. Local Union 353 and all parties of the Principal Agreement (Respon- 
dents) (Dismissed) 


RIGHT OF ACCESS - PICKETING 


2916-93-M: The Great Atlantic & Pacific Company of Canada, Limited (Applicant) v. United Food & Com- 
mercial Workers International Union, Locals 175 and 633, Brian Donaghy, Darrin Fay, Frank Fortunato, 
Rick Fox, Helmut Halla, Robert Liotti, Donald Lupton, Gene Martin, Pam Murdok, Patricia O’Doherty, 
Kathy Papaconstantino, Irene Park, Cliff Skinner (Respondents) (Dismissed) 


2972-93-M: The Great Atlantic & Pacific Company of Canada, Limited (Applicant) v. United Food & Com- 
mercial Workers International Union, Locals 175 and 633, Christopher Papakonstantino, Mike Wong, Anna 
Germenis, Jackson Waddell (Respondents) (Withdrawn) 
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CASES REPORTED 


Accomodex Franchise Management Inc., Kelloryn Hotel Inc.; Re H.E.R.E., Local 75; 


FREON MCG AL 2 CO ei ooe Pen cenirroratn ener rennet tan omte arm etant a cies: ont aaaehn basset saNete ote (Apr.) 
Ainsworth Electric Co. Limited and Stadium Corporation of Ontario Limited; Re 

OA Ge oral Bvt 1 let se daae arte ari eri Ube hs at a ea Re. el Bee a Nh ane a (Sept.) 
Ajax/Pickering News Advertiser, Metroland Printing, Publishing and Distributing 

Eas oye brea eM eteree iets Secceal SA Bt Ray EN UPS FOO SRR Pr eae errr nee eee (June) 
Alexandria Sash & Door Co. Limited; Re Brewery, Malt and Soft Drink Workers, 

Local 304; Re Teamsters, Chauffeurs, Warehousemen and Helpers, Local 91.................. (Apr.) 
Associated Contracting Inc.; Re Michael Gallagher and IUOE, Local 793 ..............::.066 (Nov.) 
Ratton PESdETA Ane Rew FG. W.- Local 633.c.ccsscntank.crtemern mans eccah au be neaie tect vcislees (Feb. ) 


Bass Clef, Corporation of the City of Ottawa [“the City”] and; Re Canadian Stage- 
hands Association [*‘CSA’’]; Re International Alliance of Theatrical Stage Employees, 


ese IRC ISNT) OA Oy SSG [CSR Rone Wer ce Oe neiner yr nine Aun gros ee Seer een ne nae Ore cenenteneriee (Oct) 
Bechtel Canada Inc., EPSCA and; Re Ontario Sheet Metal Workers’ and Roofers’ 

Conference and Sheet Metal Workers International Association, Local 537................:66+ (May) 
Bechtel Canada Inc., EPSCA and#Re SMW, Local537 s. icc. sac tna ves eet rae os bee (July) 
Bellar Brothers Lid.: Re Ll; UN Ay ocal.247; Rete UiN.A. Local 527 gocwtens a eeurees (Aug. ) 
Bilow’s Raceway Auto Prats Inc.; Re UFCW, Nica ulation wtice heen eine eee aca ee eee (May) 
Board of Education for The City of Hamilton, The; Re Local 527, O.P.E.1.U. ................ (Apr.) 
Browning-Ferris Industries Ltd.; Re Teamsters Local Union No. 419...........::00sseeee (Oct.) 
Bryan Forde; Re NABET, Local 700..............--:s.ssseesceneeseeeeseteereeeaeeescnaerteneneeseeeees (Dec.) 
Burns International Security Services Limited; Re GNWEGanadamee ct ee eer (June) 
Canadian Paperworkers Union; Re C.P.U., Local i IRIs 22 ene delle. ete ae ei eRe a eR (Feb.) 
Carleton University Students’ Association Inc.; Re CUPE..............:.-::sssssteeeeeeeeeeeereeees (Oct.) 
Charterways Transportation Limited (at Kitchener, Ontario); Re London and District 

REEVICE WOTKETS UO, LOCAL 220 sere cares ce or anne rec ten knncue tat seesieaiiemereusesenisacesegiagan ras toe es (Nov.) 
CIEE FOG TICs RE IS WV Docks segs eee se ocala nese ne cnn crear euennnsimasatossciass (May) 
Classic Masonry Inc. and Louis Trindade; Re B.A.C., LCase eee ert poate eects cor nc (Aug. ) 


CMP Group (1985) Ltd.; Re Laundry & Linen Drivers and Industrial Workers Union, 
Tn ee Se ee ee es Pan ame aes Sa atuinle d'sice n PaperrldciaraaaGin yt (Sept.) 


CMP Group (1985) Ltd.; Re Laundry and Linen Drivers and Industrial Workers 
Wlvicona sad ATs, © ree ee a es wien eter as «sewn eaeamime ns Mae mneamaien maatatne (Dec.) 


Commercial Graphics Limited; Re Graphic Communications International Union, 
Deora UIA ee Bac ee ee pee are ars Psat des EIR ee ene ante ste Sahu ORO wh treme ae ns (June) 


Comstock Canada, a division of Lundrigans-Comstock Limited, Millwrights’ District 


apd 


Council of Ontario, Millwrights, Local 1244, CJA, Millwrights, Local 1592, CJA; Re 


Ironworkers’ District Council of Ontario and BSOIW, Local 700 ...........cccccceceeeeeeeeeecees. (Aug. ) 
Cooper Industries (Canada) Inc. c.o.b. as Wagner Division of Cooper Industries 

(Canada) Inc.; Re United Steelworkers of America ..........cccc0ccccccccccceccecccecccececcecececce, (Mar.) 
Corporation of the of City of St» Thomas; Re BAC, Local mde 1 eT ae eee ener (May) 
Crane Canada Inc. ; Re LIUNAs Local 2470), eee eee ee eee ees (Oct) 


Crown Fab Division, the Allen Group Canada, Limited; Re National Automobile, 
Aerospace and Agricultural Implement Workers Union of Canada (CAW-Canada) 


and its: Cocal250 wiss: sauna qe ine oe ee Pee ant eae cet ets ee (Oct.) 
Custom Concrete Northern Ltd.; Re I.U.O.E. and its Local 793............. iu lita) jerpm (Feb.) 
DDM-Plasties Inc Ré TAM; Local Dodse 27927) ett ee ee wee eee ne (Dec. ) 
Deloitte:& Touche; Re'C 0 PE wandits Vocal 1345 te ee (Feb.) 
Delsan Demolition Limited, CJA, Local 494 and; Re LIUNA, Ontario Provincial Dis- 

trict Counciland the LIUNA? Mocal@2s. neck te ee ee (Oct.) 
E.Subox Limited; Re UO JE andit’s: Local 19ar.) see Se er (Apr.) 
ES. Fox Limited; ReJUOE andats Local’703* a eee, I Pred Wy [hone dems (Oct.) 
East Side Mario’s, 988421 Ontario Inc. c.o.b. as; Re UFCW, Local 175/633 ..................... (July) 
East Side Mario’s, 988421 Ontario Inc. c.o.b. as; UFCW Localli 5/6330 et oot et (Aug.) 


Ellis-Don Limited, The Jackson-Lewis Company Limited and Eastern Construction 
Company Limited; Re CJA, Local 27, and LIUNA, Local 183 ......c.0.cceccccecececcececceccc (Nov.) 


Ellis-Don Limited, The Jackson-Lewis Company Limited, Eastern Construction Com- 
pany Limited and Konvey Construction Limited; Re C.J.A., Local 27, and 


BAU INCA: LOCA 83) te seer eae ie, oe een en Oe (Feb. ) 
Ellis-Don Limited; Re LIUNA, Local 1036 and LIUNA ......-.ccccccccceeeccceeeeeeseeecccccecccce.. (July) 
Englehart & District Hospital Inc.; Re Practical Nurses Federation of Ontario................ (Sept.) 
Bamous Playersince Re VATS local 351.01. saad ee, ee (Dec.) 


Ford Motor Company of Canada Limited; Re International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen & Helpers of America, Local 880; Re Group of 
Employees ac oe tc sancy cet ii che sac ceriuss eter ite rie ee mene ne (Jan.) 


Fort Erie Duty Free Shoppe Inc.; Re Ontario Liquor Boards Employees’ Union.............. (Dec.) 
Fortinos Supermarket Limited; Re Errol McKenzie Kettell: Re UFCW, Locals 175/633..... (Oct.) 


Fuji Hunt Photographic Chemicals Ltd., Fuji Photo Film Canada Inc. and Fuji Photo 


Film Cos Utd. 7 Re FrediNicholas: is. eetindatt ee cee oe Coane ona ee (June) 
G.B. Metals Limited, Aprich Enterprises Ltd., Arnold Glen Bursey; Re Iron Workers 

District Council of Ontario and the BSOIW, Local 721 ........ccccccccsesseceeeeeeeeeeeeccc ce. (June) 
Gallup Canada Inc.; Re USWA; Re Groupof Employecsia. cuss ee rg Md cee (Aug. ) 
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General Signal Limited; Re IBEW, Local 353; Re Group of Employees......................0.. (June) 
Fee TALEO RICE rk Sd PA CANIN Le Baca ition naeie a ence cmraisarocduxdccivs avien anranniomientontaaewers (July) 
Grant Development Corporation and/or The Ojibways of Pic River, First Nation (The 

Pichi] Herondsay indian Band) sRelt- UN Aw Weed 607 retin 4 ea oe, (Jan.) 
Grant Paving & Materials Limited; Re IUOE, Local 793; Group of Employees ............... (June) 
Guelph Transportation Commission; Re Edward McGimpsey ..................0.:0eceeeeeeeeeeees (Sept.) 
Hawk Security Systems Ltd.; Re USWA; Re Wakenhut of Canada Limited .................... (Aug.) 


Hemlo Gold Mines Inc.; Re United Steelworkers of America; Re Group of Employees.....(Mar.) 


Highland York Flooring Company Limited and Highland York Interiors Inc.; Re Car- 


Pe itors rae Wedaw OFKe Es OCA 1 CUA icy ca sa pein nla c ante ene nB ane Od Omorenwdas (Aslenman en mwntate (July) 
Poneywelilimiteds Re IBEW 2 Local $53.25 csecs.pscmsne. 4 oPaetd erneen. eet ancien ue amen nec (Feb.) 
Horeo Plastics Incsanditorm Plastics Lids Re ACT WU) caicce. Secscteres on asin scsnuae seni sens (May) 


Inplant Contractors Inc. and 911846 Ontario Limited c.o.b. as Flint Industrial Services 
and Flint Riggers and Erectors Inc.; Re Millwright District Council of Ontario on its 


Gwiolial: aid Omielials OL OCAlel 24s oe eit eet i nnades ae wns taisasGnshnp hese iAgne nes onoers (May) 
We VoOR, Packaoing Inc ReWUnited Steelworkers of AmenmCalci. aryictys-ssea eo enetneratann oss (Nov.) 
PRCT UR or ONG IEA. Local 785:ca-nacted one RO od det Niemeyer) call a (Jan.) 


Kenneth Edward Homer; Re IBEW and its Local 636; Re St. Catharines Hydro-Elec- 
PEA AS OMANI SG EOIL ieee ace ar Oat can he Adie ne Gasie b's Na canine taaiiee en Ge Anne Pun eebld oodsaGacieud de (May) 


Kepic Wrecking Inc. and 963590 Ontario Inc. c.o.b. as Kepic Wrecking; Re LIUNA, 


[EOC ALES Si ee ae ke Re nn: Dre ED AONE te er na ek ccat Cacisintmen itis veces hea ielnlee (June) 
Kingston Access Bus; Re CBRT & GW........:ccccsseeecnseceeneeeeaeeeseaneeeesaeseeeeneeeeeneeeeeeanes (July) 
Kitchener Waterloo Hospital; Re ONA; Re Group of Employees.............-..0.:ssseeeeeseees (Mar.) 


KMT Technical Services, a division of 839197 Ontario Limited; Re U.A. and The 
Ontario Pipe Trades Council of the U.A..............ccceeeeeeseceeeeeeetenesceeaeeseeeueeceneaneecenn es (Apr.) 


La Section catholique du conseil scolaire de langue frangaise d’Ottawa-Carleton, Re 
Association des Employés d’Ottawa-Carleton (Employés de bureau, de secrétariat et 
EMPIOVES TECIMIGUES econ. 2sscos esr ects scctaese7sacenns ovcrues sunt sncansavsevnyanvactdartansavas+bhisls (Sept.) 


Lakeridge Acoustics, Malvern Drywall Systems Ltd. and 950337 Ontario Inc. c.o.b. as; 
Re Ontario Council of the International Brotherhood of Painters and Allied Trades, 


| er LO Rav otal alseO le A ons orice ee Bev cite JB ROC any GO CER TOR CaCO ce: asus oar SAGsi. anon Groen oh fr toea ic Gas amoce (Feb.) 
Landawn Shopping Centres Limited; National Automobile, Aerospace and Agricul- 
tural Implement Workers Union of Canada (CAW-Canada) ..............:5:5:srtrssteeeeeeeeeeeess (Nov.) 
Landawn Shopping Centres Limited; Re National Automobile, Aerospace and Agri- 
cultural Implement Workers Union of Canada (CAW-Canada) ...........ccseeereeeeeeeeeeeeeeeees (Dec.) 
Ledcor Industries Limited; Re Christian Labour Association of Canada ..........----....6 (Aug.) 


Leeds and Grenville County Board of Education; Re O.P.S.T.F.........:cc:sssreecrrrtrtties (Feb.) 
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Leila Yateman; Re CUPE, Local 1974 (‘‘the Union”); Re Kingston General Hospital 


CTE TLOSp ital Ves cnet creo er cake ee ee eee ee er) MOON LIOD vs a Mince kk en aR RM eae (Aug. ) 
Leo M. Labatt; Re Employee of Sunnybrook Health Science Centre ............0..c0ccceeeceeees (June) 
Loeb Highland, 810048 Ontario Limited c.o.b. as; Re UFCW, Local 175/633 .............0.05. (Mar.) 
Loeb Highland, 810048 Ontario Limited c.o.b. as; Re UFCW, Local 175/633 ...........0.0.0.. (Apr.) 
Loeb IGA Highland, 810048 Ontario Ltd. c.o.b. as; Re UFCW, Local 175/633 ................ (Mar.) 


London and District Construction Association and Labour Relations Bureau of the 

Ontario General Contractors Association; Re LIUNA, Local 1059: Re Concrete 

Forming (1980) Limited, Rockwell Concrete Forming (London) Limited, Walloy 

Materials Limited, Forest City Forming Ltd., Lider General Construction Ltd., O.S. 

Goncrete, Forming Inc.; Co-Fo,Conerete Forming imited 47.454 jose ee (Dec.,) 


London Free Press Printing Company Limited; Re Southern Ontario Newspaper Guild 


Local 37, Ine Newspaper Guild. (GLC SA RL-ClO) yencen aye ie re ene ee (Oct.) 
Mare Mechanical binited® Rel socall4 7S MWieet cece soaslos.4A doe be ee ee (May) 
Mathews Contracting Inc:. Re. GIA ocalits eRe TUN Awes.e 2 rade nestle ene (Dec.) 
MDS Health Group Limited; Re Brewery, Malt & Soft Drink Workers, Local 304.......... (Sept.) 
Meadowvale Security Guard Services Inc.; Canadian Union of Professional Security- 

Guards; Re The Christian Labour Association of Canada (GIA Cee ee Aare Oe oe (Dec.) 
Medical Centre Holdings (Leamington Ltd.), Re UFCW, Local 459 00.0.0... ccceeccecceeceeeeee, (Sept.) 
Metropol Security Services, Barnes Security Services Limited c.o.b. as; Re USWA .......... (Nov.) 


Metropolitan Toronto Apartment Builders Association and LIUNA, Local 183: Re 
BAC, Local 2; Re Metropolitan Industrial & Commercial Masonry Contractors Inc.; 
ReiMasonry/Contractors Association of Toromto Inc «.......-...2....... ee ee ee (Mar.) 


Metropolitan Toronto Demolition Contractors Association (the ‘Contractors’ Associa- 
tion’), LIUNA (the ‘Labourers‘) and HFIA (the ‘Insulators‘); Re Pat (theaPainters. yo... (July) 


Michael A. Rankin; Re Local 721 of the Bridge, Structural and Ornamental Ironwork- 
EVSOL AINCTICA cig attaren ads Animes canhrde Nit cit ee Oe eR Ra 0 ca (July) 


Michelin Tires (Canada) Ltd.; Re Graphic Communications International Union. 


BocaliN-15-RerGroup of Employees. .1.)e seen etre asaaeces e (Nov.) 
Mississauga Hydro-Electric Commission; Re IBEW, Local 636........66.....cccccceeeeecccececeee. (June) 
Mohawk Hospital Services Inc. Re@WPE toca 1605 24. © eee ee (Sept.) 
Mohawk Services; Re B.S.O.1.W. Local 721 .......... POM TRE SIA es eee aR PO EA at ve EY | (Apr.) 
Morrison Meat PackerssLtd. Re: I AU Ws f7.5." ee ont an ee (Apr.) 
Mornson’s'Meat Packers Lidi: Re UAW -..--9d en dh hacieine xen (Mar.) 


National Elevator and Escalator Association; Re I.U.E.C. and its Locals 50, 90 and 96 ..... (June) 


National Protective Service Company Limited; Re United Steelworkers of America ......... (Apr. ) 
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New Dominion Stores, a division of the Great Atlantic and Pacific Company of 
Canada, Limited and RWDSU, AFL-CIO-CLC; Re Retail, Wholesale Canada, Cana- 
Gian Service pector Division Of the US WA. Local al onc nces ci ceweavcesavas nau spranetanieesdures (Sept.) 


New Dominion Stores, a division of the Great Atlantic and Pacific Company of 
Canada, Limited; Re RWDSU, Canadian Service Sector Division of the USWA, Local 
414, 422, 440, 461, 1000 and the RWDSU, Canadian Service Sector Division of the 
USWA; Re RWDSU, AFL-CIO-CLC and its local affiliate RWDSU, AFL-CIO-CLC. 


DA a ht AUS A cscs snk Saree cement we e4 tn des <n tish SheoennG ga Gar ere reo baie (Aug.) 
Nicholls Radtke Limited, CJA, Local 446; Re LIUNA, Local Union 1036 ...................... (Dec.) 
Oaiville itecare entre RelON A eee 8 er eke ae ge ee en. te (Oct.) 
Medensallied. Buldme services IncevKRe LIUN Ac Local LOSO ec tera tateesnes- ever ey-as yee (Dec.) 
de IISTN AT TCATIO BER ee epee 2 are eRe a cee pee etsy: Cen caea cpio wah mkdapupiqaniied (Feb. ) 
Ontario Mydromand:CUPEY Vocal 1000; Re IBEW, Local Union 1788 07 tapes sad. eee (Nov.) 
Ontario Hydro and EPSCA; Re Ontario Allied Construction Trades Council and Car- 

pemiers andiA leg Workers, Local 27, CIA.) css teseseneeepaneccne suger ms sspapen arn r sent aarnucrarst (July) 
Ontario Hydro, EPSCA, LIUNA, Local 1059; Re Ontario Sheet Metal Workers’ & 

Rooters. Conference co MW... 1s0CalMAT 3 Aida niteere Baa apa eayiaaiewe meena eT RS eA Mbawaed eore: (Mar.) 
Ontario Hydro, EPSCA, LIUNA, Local 1059; Re Ontario Sheet Metal Workers’ and 

Raorers 1 one tence sd Vi Wal LOCal 4] Jac rertnn tans tents baie cate atenine Ootcamnare Ns Wateniencna ae (May) 
Ontario Hydro, Robert S. Higgins; Re Eric de Buda; Re The Society of Ontario 

Hydro Professional and Administrative Employees ..............::-::sssereeesseeeeeee teen eee e eee (Jan.) 
Ontario Paving Construction Limited; Re ITUOE, Local 793..............:::eeseeeeseeeee eet (July) 
Peacock Lumber std) RER WSU pA FCI OC a ores rc eran os asmbinqusennturt perc antae ine (July) 
Pembroke Civic Hospital; ONA......,........ccssccssssecesecneseercrsceacceerccnccnecsenscantranerassenees (Oct) 


Penny Lane Food Markets Ltd.; Re UFCWU, Local 175/633; Re Group of Employees ..... (Mar.) 


Pioneer Manor - Home for the Aged, The Regional Municipality of Sudbury; Re ONA 
PT Vc be @ Gi) i Siam Os) Pn Ua ie ea ae ar Reet Pa enone nr ere Sere er crecer op ues Orr (May) 


Pizza Pizza Limited (‘“‘PPL”’), Franchise Owners Toronto Limited (“FOTL”), 958424 
Ontario Inc., carrying on business as Rapco Management Services (““Rapco’’), 930571 
Ontario Inc., carrying on business as Boss Technical Services (‘‘Boss’’), 3C Complete 
Communications Consulting Inc. (‘“3C’”’), Willow Telecommuting Systems Canada Inc. 
and Willow Telecommunications Corporation (collectively Willow’); Re U.F.C.W.. 


Dene ak oe Peis a ee eee dae ee =v caeocie meine « kU wes Sanh Me ne Mame AE Ae (Apr.) 
Precision Alarms and Signal Systems Limited; Re Te ee OC A tc nk cee tat goer tae wale (Apr.) 
Premark Canada Inc.; Re International Association of Machinists and Aerospace 

A api tee ane ee Oren ei SG os nwrgneo ans hipt saguenngr on car nagane de angeah nent (June) 
Price Club Canada Inc.; Re UFCW, Local 175..........:.scsesessecseerecteesemereeseenceneneneneesuaes (July) 
Provincial Nursing Home Limited Partnership; Re SEU, Local pA) ie ee ee eer (July) 


Reclamation Management Canada Ltd.; IUOE, Gare | ks Seen ee herr teer Chae tok eo waders (June) 


Ay 


880 


Reynolds-Lemmerz Industries; Re National Automobile, Aerospace and Agricultural 


Implement Workers Union of Canada (CA W-Canada) ..1i...0...cvsess0sece ca.0n oacoses cues cvaeveree. (Mar. ) 
Rivemnew Manon Nursiie Home Re OuN Annet ea ene te ee Ree ete ete te: (Jan.) 
Royal Ottawa Health Care Group/Services de Sante Royal Ottawa; Re OPSEU: Re 

Group OPE MDIOVEES cnc, co cstey ere Te ee ee ee ee ee Ce (July) 
Royal Shit'Company Limited /ReA GT WU et eee eee en ee ee (Nov.) 
Shariar Namvar and Malik Awada; Re RWDSU, AFL:CIO:CLC AND Blue Line 

Taxi Company lRtdhciccia st vestectcer re ned Men a J OER Tid ILD bales (Aug.) 
Shaw Industries Ltd. c.o.b. as Canusa (a division of Shaw Industries Ltd.); Re IWA - 
Canada;-Re-Group oi Employeesy. Sine ee tea Oe RI (Aug.) 
Shrader Canada Limited; Re United Steelworkers of America; Re Group of 

EM ployces:. Actin SActea dete cat uieotae sha stant hc terrtes Sn oe cae seers ended wAatess «ny aN a a ee (Mar.) 
sitton Propetties' Limited: Re LILINAs Local 10597) lean... Vat 2 ee I (Oct.) 
Sobeys.Inc. Re; U: F.C. We, Localel000A) sahe: 9. .aramatehe 3 baulh te eial) ages moe | (July) 


Spooners’ Restaurant, Employees of 598142 Ontario Limited carrying on business as; 
Re The R.W.D.S.U., Local 448; Re 598142 Ontario Limited c.o.b. as Spooners’ 
FRCS tAUPATYE ag Seawall waist sects aN cas cu id Alas ces ete Se SD (Jan.) 


St. Leonard’s Society of Metropolitan Toronto, The Crown in Right of Ontario as rep- 


resented by the Ministry of Correctional Services, and; Re O.P.S.E.U............................ (Jan.) 
Steep Rock Resources Inc.; Re Chris Walker; Re Teamsters Local Union 91 ................... (July) 
Steven Sheppard; Re Brian Chnstie UA Local 4630). 5- ee, (June) 
Strathroy Middlesex General Hospital; Re Practical Nurses Federation of Ontario ........... (Feb.) 
Susan Forbes; Re The Simcoe County Roman Catholic Separate School Custodians; 

The Simcoe County Roman Catholic Separate School Board.........cc-cceeccceeee0ecec0000-000... (Dec.) 
Tate Andale Canada Inc.; Re United Steelworkers of AMETICA ........-.6000cce00e0ccec000c-0052., (Apr.) 
Tate Andale Canada. Ing heUS WA cy ee ee ee ee eh ei (Mar.) 
Tate Andale Canada'ine! USWA is Le rht ah, eee ty Aen ee ead eae Oe (Oct.) 
The Bay - Kingston, et al; Re Retail, Wholesale Canada, Canadian Service Sector 

Division of the USWA, Locals 414, 422, 440, 448, 461, 483, 488, 1000 and 1688 ............... (Dec.) 
The Brick Warehosue Corporation; Re William Hodeskiss:T ois OES). on), eeitieene (Nov.) 
The Cambridge Reporter, a Division of Thomson Newspapers Corporation, Thomson 
Newspapers Corporation and; Re Southern Ontario Newspaper GUlld os2. es are a (Oct.) 
The Carleton Board of Education; Re Carleton Administration Support Certified 

Employees Association .....gacnmavndedinn ae hie oenaaln sth dammit areata 0 OF 5 (Feb.) 
The Corporation of the City, ol Hamilton; CUPEo Local Stace ar ne (Nov.) 
The Corporation of the Township of Limerick; Re IUOE, Local 793 .........eecccc00-00-0.-...... (July) 


The Electrical Power Systems Construction Association, Bruce Nuclear Power Devel- 
opment; Re SMW Local A733. «0.33 <:150ia: oc-dusrs MR ctmee es NAA Ain 8 lv oat aty cacao (Dec.) 
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The Essex County Board of Education; Re OSSTF 


The Great Atlantic & Pacific Company of Canada, Limited, Re RWDSU, Canadian 
Service Sector Division of the USWA, Local 414; Re RWDSU, AFL-CIO-CLC and its 
Local affiliates RWDSU, AFL-CIO-CLC, Local 414, 429, 545, 579, 582, 915 and 991 


The Great Atlantic & Pacific Company of Canada, Limited; Re UFCW, Locals 175 

and 633, Brian Donaghy, Darrin Fay, Frank Fortunato, Rick Fox, Helmut Halla, Rob- 

ert Liotti, Donald Lupton, Gene Martin, Pam Murdok, Patricia O’Doherty, Kathy 
Papaconstantino, ireneseark- and: Chit SKINEL icone cumges ms Weaitentnoes wa ceucideelnhacrae’iio eXee 


GE aSON Sea vec Oman RCC IA LOCAL Oe. Gain <as teva secon nasensowaiaanenmes@aneceete es est 
The Hudson’s Bay Company; Re RWDSU AFL-CIO-CLC and its Local 1000................. 
The Hydro-Electric Commission of the City of Ottawa; Re IBEW, Local 636.................. 
The Second Cup Ltd., and 953455 Ontario Limited; Re CJA Local 785 ...............:s0cceeeeee 


The State Group Limited, State Contractors Inc., millwrights district Council of 

Ontario, Millwrights Local 1244, CJA, Ontario Erectors Association Incorporated, 
Association of Millwrighting Contractors of Ontario; Re Ironworkers’ District Council 
CCI IMATOTAM OTe iS SOON OOCAI UO wort creccen cn caver conte s ston neneie eye sks Powe ve <tateaubaa canes 


Tim Turner; Re the Retail, Wholesale Bakery and Confectionery Workers Union, 
Local 461 of the R.W.D.S.U. AFL:CIO:CLC and Rick Kent, Alf Davis, Gary Sage, 
PoblavercReoW CstOn is akeries 5s. cman aucqaee sehenn erate eri tase hema tege ecna pins seresgha@s o> > 


Uranscot INC. RES EU, LOCaIG SB. wr sctneet: ties cots testes ot sewn seamnr are dae nents aware rien 
Transit Windsor? Re Amalgamated Transit Union, Pocal 616... 0 .0.......cececenesscasecaeenenn se 


Venture Industries Canada Ltd. (the ‘Company‘ or ‘the Employer‘); Re Randy A. 
Burke; Re National Automobile, Aerospace and Agricultural Implement Workers 
Union of Canada (CA W-Canada) and its Local 127 ( the: Union’) «..2.....<2-<sccecessesensyesas 


Venture Industries Canada Ltd.; Re Randy A. Burke; Re CAW-Canada .................:008 


Vic West Steel, CJA, Local 1256; Re Ontario Sheet Metal Workers’ and Roofers’ 
Conference and SMW, Local 539; Re Ontario Sheet Metal and Air Handling Group......... 


Wackenhut of Canada Limited; Re United Steelworkers of America ...............6::::sseeee 
West York Construction 1984, Ltd-.ReSMW Local 285 f. esciccis cnasncl Ankee cose ecesanaiinn ete 


William A. Curtis; Re The Communications, Energy & Paperworkers Union of 
Canada, the Canadian Paperworkers Union ............:.ccseeseeeneceneee sees eeeeeeeneeeneeee eee ecees 


Wingham and District Hospital; Re Practical Nurses Federation of Ontario.........-......5 


Woodstock Roofing and Sheet Metal, Great North Industries Inc. and GNI Construc- 
tion Ltd., #515422 Ontario Limited, c.o.b. as; Re Ontario Sheet Metal Workers’ & 
Roofers’ Conference and SMW. Local 539 i .vviecscccanenensnceelsise’s ocen ewan vvionric vniindaineinrina vielen s site 
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COURT PROCEEDINGS 


Alpa Wood Mouldings Company, a division of Alpa Lumber Inc.; Re OLRB and Car- 


pentersAdlied W orkerse local 275 GAs sen ewes, Meelis ek I ee (Feb.) 
Associated Contracting Inc.; Re The Queen in Right of Ontario (Minister of Labour), 
TheOUR Band VO Rei Ocal d Ate meats Aas use hee ees os het cece (Oct.) 
Boeing Canada/De Havilland Division and Susan A. Tacon, John A. Ronson and 
Dayid;APatterson and-OLRB: Re JilliBettes o.9..4,041.0 eee (Mar. ) 
Electrical Power Systems Construction Association, The; Re Ontario Allied Construc- 

tion Trades Council, HFIA, Local 95, James Cord, and The OLRB ......-....cccc00000-0---... (Mar.) 
Ellis-Don Limited; Re,OLRB andd-BiE.W.<Local 804. cu4 hw Siete... (Jan.) 


Hemlo Gold Mines Inc., USWA and; Re Laroy Mackenzie and Wayne Mackenzie et 
al. also known as Employees of Hemlo Gold Mines Inc. for a Democratic Choice............. (May) 


Knob Hill Farms Limited; Re U.F.C.W., Local 206, The Crown in Right of Ontario 
(Minister of Labour), The OLRB and Susan Caterina ..-.....-.....0é......6ma.s eu. (Jan.) 


Ontario Hydro; OLRB, The Society of Ontario Hydro, Professional and Administra- 

tive Employees, CUPE - CLC Ontario Hydro Employees Union, Local 1000, The 

Coalition to stop the Certification of the Society on behalf of certain employees, Toms 

Stevens, C.S. Stevenson, Michelle Morrisey-O’ryan and George Orr; The Attorney 

General of Canada; Re The Attorney General for Ontario, The Attorney General of 

Quebec and The Attorney General for New BrunsWick............cccccccececeeeeeeeeececccececcccen. (Oct.) 


Plaza Fibreglas Manufacturing Limited, Plaza Electro-Plating Ltd., Citcor Manufactur- 
ing Ltd. and Sabina Citron; Re: Ontario Labour Relations Board and United Steel- 


workers of Americas. ....::40eanete Se Me tole aoeeted -abikormntad, | (Jan.) 
Sobeys Ine. ies (laws acai 0 Acc: seen ee A ne ee ee ee (Feb.) 
Sobeys Ine Re, Wer GW, Loca 000 S06 Aa nn an en ee Ran ree (July) 


Toronto-Dominion Bank; Re CJA Local 785, OLRB, Attorney General of Canada 
and.“ tlorpey, Genera lof Ontanio:a 5,250) ido ee hee aay ae en (June) 


Vic West Steel, CJA, Local 1256; Re Ontario Sheet Metal Workers’ and Roofers’ 
Conference and SMW, Local 539; Re Ontario Sheet Metal and Air Handling Group......... (Nov.) 
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SUBJECT INDEX 


Abandonment - Accreditation - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Single judge of Divisional Court granting order compelling attendance of chair, vice-chair 
and registrar before special examiner to obtain information respecting Board procedures - 
Court dismissing motion to produce various reports and documents - Board bringing 
motion before panel of Divisional Court to set aside order of single judge - At opening of 
hearing, respondent moving to have member of the panel disqualified on basis of “appre- 
hended bias” - Respondent’s motion dismissed 


BUCS DON ICIMITED REIOLRBAAND LBAEW.. LOCAL oot ei sean es nnn (Jan.) 80 


Abandonment - Bargaining Rights - Certification - Construction Industry - Timeliness - Certifica- 
tion applications brought by Bricklayers’ union and Labourers’ union barred by collective 
agreement between City and CUPE - Board satisfied that CUPE collective agreement 
applying to groups of employees whom applicants seeking to represent - Board rejecting 
alternative argument that CUPE abandoned bargaining rights with respect to employees 
covered by certification applications - Applications dismissed 


CORPORATION OF THE OF CITY OF ST. THOMAS; RE BAC, LOCAL 5; RE 
Ces MEN AE ee PO MR ee ee een eee (May) 408 


Abandonment - Bargaining Rights - Conciliation - Construction Industry - Evidence - Judicial 
Review - Strike - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely “notice to 
bargain’, appointment of conciliation officer and issuance of ‘“‘no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer's assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 
urgency - Court not satisfied that matter “urgent” and transferring application to Divisional 


Court 
ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER OF LABOUR), THE OLRB AND THOR, HOCALE 7932 2 aes: (Oct.) 1071 


Abandonment - Bargaining Rights - Conciliation - Construction Industry - Evidence - Picketing - 
Strike - Employer asserting that threatened strike unlawful on ground that union had previ- 
ously abandoned bargaining rights - Threatened strike following timely “notice to bargain”, 
appointment of conciliation officer and issuance of ‘‘no board” report - Board declining to 
inquire into continued existence of bargaining rights in circumstances of this case - Board 
also not accepting employer’s assertion that threatened picketing by union improperly moti- 
vated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
WW Gas ore ee 8 re iy ean Re ee OR ee te er, (Nov.) 1117 
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Abandonment - Bargaining Rights - Construction Industry - Construction Industry Grievance - In 
response to union’s grievance, employer submitting that union’s bargaining rights did not 
cover work in construction industry and that bargaining rights, in any event, abandoned - 
Board finding that union’s bargaining rights covering construction industry carpentry work 
and that bargaining rights not abandoned 


THE HUDSON'S BAYCOMPANY “REGIA ShOCOAT 93x90 gears! Satin ale (June) 563 


Accreditation - Abandonment - Bargaining Rights - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Single judge of Divisional Court granting order compelling attendance of chair, vice-chair 
and registrar before special examiner to obtain information respecting Board procedures - 
Court dismissing motion to produce various reports and documents - Board bringing 
motion before panel of Divisional Court to set aside order of single judge - At opening of 
hearing, respondent moving to have member of the panel disqualified on basis of “‘appre- 
hended bias” - Respondent’s motion dismissed 


ELLIS-DON LIMITED; RE OLRB AND I.B.E.W., LOCAL 894......................., (Jan.) 80 


Adjournment - Arbitration - Intimidation and Coercion - Practice and Procedure - Unfair Labour 
Practice - Board adjourning applicant’s unfair labour practice complaint sine die pending 
completion of arbitration process - Board to deal with case after arbitrator’s decision if nec- 
essary to do so - Board directing that copies of its decision be posted in workplace 


FORTINOS SUPERMARKET LIMITED; RE ERROL MCKENZIE REELELICSERE 
GROW LOCA IST 5/ 63 3025 techs a eae RA Ree 71 areal: te eee (Oct.) 974 


Adjournment - Build-Up - Certification - Parties - Representation Vote - Sale of a Business - 
Security Guards - Union making certification application in June 1993 in respect of employ- 
ees of H - H’s contract to provide security services not renewed and W providing those ser- 
vice effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged “‘freeze”’ viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that “build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
E11 Wig =) B Pe nene tana eerhth shed ai ichontul ater nmi ce mils eatin (Aug.) 751 


Adjournment - Certification - Charter of Rights and Freedoms - Constitutional Law - Evidence - 
Natural Justice - Practice and Procedure - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that ‘application date” in section 


1] 


8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.O.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIBS LTD) RE IWA. GANA DA: RE GROUP OF EMPLOYEES 1.2. sescmcnncans. (Aug.) 798 


Adjournment - Construction Industry - Construction Industry Grievance - Interim Relief - Prac- 
tice and Procedure - Board noting that real dispute concerning geographic jurisdiction and 
concomitant right to work under applicable ICI provincial agreement of Labourers’ union 
locals 247 and 527 - Board adjourning proceeding and directing filing of detailed pleadings, 
including complete representations in support of the respective positions - Board issuing 
interim order under section 45(8) of the Act regarding right of certain contractors to assign 
work to members of locals 247 and 527 pending Board’s final determination of grievance 


BELLAT BROTHERS LTD.; RE L.L.U.N.A., LOCAL 247: RE L.LU.N.A., LOCAL 
SP A see shire: chimctatu 8h pecker tae lee wih dec ate tec Rh el an AI (Aug.) 717 


Adjournment - Construction Industry - Construction Industry Grievance - Practice and Procedure 
- Board granting adjournment request made by first responding employer but scheduling 
continuation dates peremptory to all responding parties - First responding employer 
directed to reimburse applicants for their share of section 126(4) expenses incurred with 
respect to adjourned hearing 


ONTARIO PAVING CONSTRUCTION LIMITED; RE IUOE, LOCAL 793........ (July) 630 


Adjournment - Construction Industry - Damages - Discharge - Practice and Procedure - Parties - 
Remedies - Unfair Labour Practice - Board denying adjournment where request coming in 
the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug. ) (Al 


Adjournment - Construction Industry - Evidence - Judicial Review - Jurisdictional Dispute - Nat- 
ural Justice - Practice and Procedure - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 


Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539: RE ONTARIO SHEET 
METAL AND AIRCHANDEING GROUP. 20 eee (Nov.) 1243 


Adjournment - Construction Industry - Jurisdictional Dispute - Practice and Procedure - Sector 
Determination - Board declining to defer complaint to arbitration proceedings under the 
agreement between Labourers and Carpenters unions - Board denying request to make 
determination as to which sector of the construction industry the work in dispute falls into 
before proceeding with the merits of the jurisdictional dispute - Parties directed to file addi- 
tional material according to timetable set by the Board 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED, EASTERN 
CONSTRUCTION COMPANY LIMITED AND KONVEY CONSTRUCTION LIMIT- 
ED, REC J.4., LOCAL 27 AND IZLU.N A LOCAL (ss = = (Feb.) 120 


Adjournment - Discharge - Environmental Protection Act - Evidence - Health and Safety - Prac- 
tice and Procedure - Settlement - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INC. AND FUJI PHOTO FILM CO. LTD.; RE FRED NICHOLAS................. (June) 494 


Adjournment - Employee Reference - Practice and Procedure - Board cancelling oral hearing 
scheduled to receive representations with respect to Officer’s Report - Parties directed to 
make written representations - Board to make appropriate determinations on basis of evi- 
dence recorded in Officer’s Report and parties’ representations 


MARC MECHANICAL LIMITED; RE LOCAL 47 SMW... eccccceccecoceeceeceececcec. (May) 44] 


Adjournment - Evidence - Jurisdictional Dispute - Practice and Procedure - Witness - Carpenters’ 
and Sheet Metal Workers’ unions disputing assignment of work in connection with han- 
dling, distribution, rigging, erection and installation of sheet metal siding onto wood - 
Board confirming assignment to members of Sheet Metal Workers union - Board summa- 
rizing various evidentiary and procedural rulings made during lengthy proceeding - Board 
not allowing Carpenters union to call area practice evidence to the extent that its materials 
had not been properly particularized - Board not permitting Sheet Metal Workers union to 
call witness who had already once testified - Other than in reply, a party should not be per- 
mitted to recall a witness except in extraordinary circumstances - Carpenters’ union moving 
to terminate proceedings after 10 days of hearing following settlement of its grievance 
(which constituted initial demand for work in dispute) - Motion to terminate proceedings 
dismissed - Board noting that jurisdictional dispute proceedings should not generally be ter- 
minated after hearing on the merits has begun where it is clear that jurisdictional dispute 
still exists 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
META AND AIRJHANDIUING GROUP). Seeneet oF Senet GANG tae (Mar.) 256 


Adjournment - Evidence - Practice and Procedure - Unfair Labour Practice - Board declining to 
adjourn unfair labour practice complaint pending resolution of employment status issue - 
Board declining to dismiss application for want of particulars - Board declining to dismiss 


application for failure to raise prima facie case - Board directing responding party to pro- 
ceed first with its evidence 


THE ESSER GCOUNTY- BOARD OF EDUCATION: RE-OSSTR « cxtcaee. sands Geiser (July) 687 


Adjournment - Jurisdictional Dispute - Practice and Procedure - Sector Determination - Carpen- 
ters’ and Labourers’ unions disputing assignment of carpentry portion of concrete forming 
work in relation to various outdoor concrete structures, including retaining walls, seating 
walls, planters and curbs - Labourers’ union raising “sector” issue and arguing that ‘“‘consul- 
tation” should be adjourned so that full hearing into sector issue can be held and notice 
given to all parties - Board satisfied that it can determine sector issue for purpose of juris- 
dictional dispute proceedings on basis of material before it and consultation with parties - 
Board satisfied that work in dispute falling in ICI sector and not in “landscaping” sector as 
submitted by Labourers’ union - Board satisfied that trade agreement between Carpenters’ 
and Labourers’ union and that area practice supporting Carpenters’ union claim - Board 
directing that work in dispute be assigned to Carpenters’ union 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED AND EAST- 
ERN CONSTRUCTION COMPANY LIMITED; RE CJA, LOCAL 27, AND LIUNA, 
Lib LON ied PIC cere ada» nr i ec lineal etre li ich te rind Pete (Nov.) 1130 


Adjournment - Practice and Procedure - Unfair Labour Practice - Parties agreeing to sine die 
adjournment of unfair labour practice complaint in which union had requested expedited 
hearing under section 92.2 of the Act - Board taking union’s adjournment request to be 
withdrawal of request for expedited hearing - Board granting sine die adjournment, but for 
period not to exceed three months 


COOPER INDUSTRIES (CANADA) INC. C.O.B. AS WAGNER DIVISION OF COO- 
PER INDUSTRIES (CANADA) INC.; RE UNITED STEELWORKERS OF 
AMMERIC AG te ee etdene JASE ME ee EE le Ss (Mar. ) 157 


Adjustment Plan - Discharge - Interference in Trade Unions - Interim Relief - Remedies - Unfair 
Labour Practice - Bargaining unit chairperson discharged some months before scheduled 
closure of part of employer’s plant - Chairperson’s discharge grievance being arbitrated, but 
arbitration proceeding likely to continue beyond closure date - Employer refusing to discuss 
adjustment plan with union so long as chairperson included on union’s bargaining commit- 
tee - Union seeking order preventing employer from refusing to allow chairperson to partic- 
ipate as member of union committee negotiating adjustment plan - Employer identifying no 
significant harm resulting from granting order sought - Board directing employer to cease 
and desist from refusing to recognize and deal with chairperson as member of union com- 
mittee, and also to meet with union committee in order that parties may bargain in good 
faith to make adjustment plan 


CROWN FAB DIVISION, THE ALLEN GROUP CANADA, LIMITED; RE 
NATIONAL AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS UNION OF CANADA (CAW-CANADA) AND ITS LOCAL 1256 ... (Oct.) 960 


Arbitration - Adjournment - Intimidation and Coercion - Practice and Procedure - Unfair Labour 
Practice - Board adjourning applicant’s unfair labour practice complaint sine die pending 
completion of arbitration process - Board to deal with case after arbitrator’s decision if nec- 
essary to do so - Board directing that copies of its decision be posted in workplace 


FORTINOS SUPERMARKET LIMITED; RE ERROL MCKENZIE KETTELL; RE 
WEGCW. LOGAWUS 175/638 oi coo oica 1 ised sn lasisa be telnet Pad Manian anne Anas Ae eRenaoln snin tine (Oct.) 974 


Bargaining Rights - Abandonment - Certification - Construction Industry - Timeliness - Certifica- 
tion applications brought by Bricklayers’ union and Labourers’ union barred by collective 
agreement between City and CUPE - Board satisfied that CUPE collective agreement 
applying to groups of employees whom applicants seeking to represent - Board rejecting 


14 


alternative argument that CUPE abandoned bargaining rights with respect to employees 
covered by certification applications - Applications dismissed 


CORPORATION OF THE OF CITY OF ST. THOMAS, RE BAC. LOCAL 5: RE 
6 © | od Siemens retreat tat atiy = EMOTE eM ee ere tee Ne gnee ys emer aastaree a teh er (May) 408 


Bargaining Rights - Abandonment - Conciliation - Construction Industry - Evidence - Judicial 
Review - Strike - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely “‘notice to 
bargain”, appointment of conciliation officer and issuance of ‘tno board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 
urgency - Court not satisfied that matter ‘‘urgent”’ and transferring application to Divisional 


Court 
ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER OF LABOUR), THE OLRB AND IUOE, LOCAL 793...............00++ (Oct.) 1071 


Bargaining Rights - Abandonment - Conciliation - Construction Industry - Evidence - Picketing - 
Strike - Employer asserting that threatened strike unlawful on ground that union had previ- 
ously abandoned bargaining rights - Threatened strike following timely “notice to bargain’”’, 
appointment of conciliation officer and issuance of ‘‘no board” report - Board declining to 
inquire into continued existence of bargaining rights in circumstances of this case - Board 
also not accepting employer’s assertion that threatened picketing by union improperly moti- 
vated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
LOGAL TOS ae Pe TIS el POSE I eR ie RO en ee (Nov.) 1117 


Bargaining Rights - Abandonment - Construction Industry - Construction Industry Grievance - In 
response to union’s grievance, employer submitting that union’s bargaining rights did not 
cover work in construction industry and that bargaining rights, in any event, abandoned - 
Board finding that union’s bargaining rights covering construction industry carpentry work 
and that bargaining rights not abandoned 


ATHE HUDSON SBA VCOMPANY: RE CIAD LOCAL 93ite...tnir caret ener (June) 563 


Bargaining Rights - Accreditation - Abandonment - Collective Agreement - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Single judge of Divisional Court granting order compelling attendance of chair, vice-chair 
and registrar before special examiner to obtain information respecting Board procedures - 
Court dismissing motion to produce various reports and documents - Board bringing 
motion before panel of Divisional Court to set aside order of single judge - At opening of 
hearing, respondent moving to have member of the panel disqualified on basis of “‘appre- 
hended bias”’ - Respondent’s motion dismissed 


ELLIS-DON LIMITED? RE OERB‘AND EBIE:Ws LOCALE 894293 eee (Jan.) 80 


Bargaining Rights - Bargaining Unit - Certification - Cleaning contractor operating at single loca- 
tion within municipality - Union proposing municipal unit, rather than site-specific unit as 
proposed by employer - Whether section 64.2 of the Act should lead Board to change its 
practice in respect of bargaining unit descriptions - Board finding union’s proposed unit 
appropriate - Certificate issuing 


OGDEN ALLIED BUILDING SERVICES INC.; RE LIUNA, LOCAL 1059 ....... (Dec. ) 1346 


Bargaining Rights - Bargaining Unit - Certification - Security Guards - Union applying to repre- 
sent employees of security firm - Union urging Board to follow established practice for sin- 
gle location operations of describing bargaining units with reference to the relevant munici- 
pality, rather than the specific location where employees work - Security firm’s only 
business activity within municipality at single manufacturing plant - Employer arguing that 
collective bargaining would be better served if scope of unit were congruent with existing 
commercial reality - Employer proposing site-specific bargaining unit and submitting that 
section 64.2 of the Act answers any concerns about about fragility of site-specific bargaining 
rights - Board finding municipal unit appropriate - Certificate issuing 


BURNS INTERNATIONAL SECURITY SERVICES LIMITED; RE CAW- 
NUR EN BW Nees pant nad natal tile at rae ean Ra ech On vee men nee ee a (June) 480) 


Bargaining Rights - Certification - Practice and Procedure - Termination - Timeliness - Union 
responding to employer application to terminate bargaining rights under section 60 of the 
Act by consenting to Board order terminating bargaining rights - Union applying for certifi- 
cation in respect of same bargaining unit two weeks later - Board rejecting employer's argu- 
ment that it ought to refuse to entertain union’s certification application and that any new 
certification application should be barred for six months - Certificate issuing 


CRANE CANADA ING (RE LIUNAs VOCAL 247 ©. co nccrrsssattissssseaecteorenenes eines (Oct.) BN) 


Bargaining Rights - Collective Agreement - Construction Industry - Parties - Practice and Proce- 
dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., O.S. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
RUE es ry ee reo ha ES tte ek cg na elelen Soba oenains Msaae ERnenadeas (Dec.) 1320 


Bargaining Rights - Conciliation - Interim Relief - Reference - Remedies - Union Successor Sta- 
tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
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notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
AGL ABS ABS 1000 AND) LOSS sess ots cote trent cee cepa aed deren ae wee rae eae (Dec.) 1350 


Bargaining Rights - Construction Industry - Interim Relief - Practice and Procedure - Remedies - 
Unfair Labour Practice - Bricklayers’ union Local 2 alleging that Builders Association, Lab- 
ourers’ union and others committing unfair labour practice by, inter alia, agreeing to sub- 
contracting clause in collective agreement between them requiring bricklaying work to be 
performed by companies bound to agreement with Labourers’ union or Bricklayers’ union 
Local 1 - Local 2 requesting that operation of sub-contacting clause be stayed pending reso- 
lution of unfair labour practice complaint - Board commenting on lack of particularity and 
absence of supporting facts establishing first-hand knowledge in declaration filed by Local 2 
- Board also noting that interim relief applications may be decided without oral hearings 
and that parties who fail to provide complete written representations, as required by Rule 
86, do so at their peril - Only very discrete core of Local 2’s complaint supporting arguable 
case - Board considering delay in starting proceedings - No obvious reason why harm to 
Local 2 of denying application outweighing harm to responding parties of staying sub-con- 
tracting provision - Application for interim order dismissed 


METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION AND 
LIUNA, LOCAL 183; RE BAC, LOCAL 2; RE METROPOLITAN INDUSTRIAL & 
COMMERCIAL MASONRY CONTRACTORS INC.; RE MASONRY CONTRAC- 
TORS"ASSOCIATION OF TORONTOUNG ye ree tice cones aces sone tenceoeh cee ae aaa (Mar.) 219 


Bargaining Rights - Construction Industry - Reference - Whether to amend designation orders of 
Painters’ union and/or Labourers’ union and/or Insulators’ union by adding words ‘‘and 
employees engaged in the removal of asbestos” - Board not persuaded that any or all of the 
designations should be amended 


METROPOLITAN TORONTO DEMOLITION CONTRACTORS ASSOCIATION 
(THE “CONTRACTORS’ ASSOCIATION”), LIUNA (THE “LABOURERS”) AND 
BRIA HE INSULATORS): KE UPAT CLE “PAINTERS ). vaste 3 acne (July) 612 


Bargaining Rights - Crown Transfer - Ministry of Correctional Services contracting with several 
community organizations to provide various services to inmates including discharge plan- 
ning, cultural liaison, and counselling - Whether each contract constituting transfer of part 
of Crown’s “undertaking” to the community agency - Board not persuaded that the right to 
perform particular services created by subcontract is “part” of Crown’s “undertaking” to 
which bargaining rights attach or which create successorship on execution of contract - 
Applications dismissed 


ST. LEONARD’S SOCIETY OF METROPOLITAN TORONTO, THE CROWN IN 
RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF CORREC- 
TIONAL SERVICES AND Ss EO ree re eerie ret ee tia eer tty are (Jan.) 56 


Bargaining Rights - Interim Relief - Remedies - Union Successor Status - Alleged predecessor 
union resisting alleged successor union’s application under section 63 of the Act claiming 
that it has bargaining rights for several thousand employees of grocery chain - Board direct- 
ing that employees at each store to continue to be represented in their dealings with their 
employer by the individual union representatives who customarily dealt with employment 
problems prior to July 1993, pending the Board’s determination concerning which union 


has bargaining rights- Board directing that copies of its decision be provided to all store 
managers and that copies be posted in each store 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED; RE RWDSU, CANADIAN SERVICE 
SECTOR DIVISION OF THE USWA, LOCAL 414, 422, 440, 461, 1000 AND THE 
RWDSU, CANADIAN SERVICE SECTOR DIVISION OF THE USWA; RE RWDSU, 
AFL-CIO-CLC AND ITS LOCAL AFFILIATE RWDSU, AFL-CIO-CLC, LOCAL 414, 
QO a Seo) MN US ol rere tins trance tr cede issn eat scones ana harticateen emer cacti (Aug. ) 


Bargaining Rights - Related Employer - Union applying for declaration that staging services com- 
pany (company A) and company owning Dome stadium (company B) are related employ- 
ers - Union seeking to bind B to union’s collective agreement with A with view to having 
certain stage hand work sometimes undertaken by B’s employees done by unionized 
employees - Board describing relationship between A and B as that of 
owner/sub-contractor, not a joint venture - Board concluding that commercial and labour 
relations situation not revealing ‘“‘mischief’’ which section 1(4) of the Act was designed to 
cure - Union not seeking to protect bargaining rights with A, but rather to expand those 
rights to customer of A - Application dismissed 


AINSWORTH ELECTRIC CO. LIMITED AND STADIUM CORPORATION OF 
ONTARIO.LIMILEDURE TATSE, LOCAL 36 os cnie eet eles wncciat on atic ot oe ger ac et: (Sept.) 


Bargaining Rights - Remedies - Sale of a Business - Unfair Labour Practice - Board, in earlier 
decision, declaring that sale of a business occurred but that bargaining rights terminated 
and that collective agreement no longer binding - Parties disputing effective date of declara- 
tion - Board considering it appropriate to make declaration effective as of date of “sale”, as 
if transaction never occurred, and so directing - Board also ruling on parameters of avail- 
able relief in connection with earlier finding that employer had violated section 67 of the 
Act - Alternate Chair appointed to meet with parties and assist them in resolving outstand- 


ing issues 
KITCHENER WATERLOO HOSPITAL; RE ONA; RE GROUP OF EM- 
PONE ES a ates shar ey. can a cnepianacninuaam cee nnn asersonnarsuaset (Mar. ) 


Bargaining Rights - Sale of a Business - All events material to application occurring prior to com- 
ing into force on January 1, 1993 of amendments to Labour Relations Act, including 
amendments to section 64 - Board hearing held after January 1, 1993 - Board applying sec- 
tion 64, as it existed prior to amendments, to facts of the case - Responding employer own- 
ing and operating retail food store previously owned and operated as retail food store by A 
& P - Store directly sub-let by A & P to responding employer - Even if result could be said 
to be expansion of responding employer’s existing business, result accomplished through 
acquisition of part of A & P’s business - Transaction constituting sale of business within 
meaning of the Act - Declaration issuing 


PENNY LANE FOOD MARKETS LTD.; RE UFCWU, LOCAL 175/633; RE GROUP 
CIE VIRAGO EG mates etbeed Ses, Reetbate ine conents alae: vaverkaaun ia ten beuenbeuneaah (Mar.) 


Bargaining Rights - Union Successor Status - Various locals of RWDSU rejecting proposed 
merger with UFCW, disaffiliating from RWDSU, amalgamating with each other to form 
RWDSU/Canada, and merging with USWA to form Canadian Service Sector Division of 
USWA - Board declaring USWA to have acquired rights, privileges and duties of its prede- 
cessors 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, RE 
RWDSU, CANADIAN SERVICE SECTOR DIVISION OF THE USWA, LOCAL 414; 
RE RWDSU, AFL-CIO-CLC AND ITS LOCAL AFFILIATES RWDSU, AFL-CIO- 
CLC, LOCAL 414, 429, 545, 579, 582, 915 AND 991 ......ssscssseeeeseststststseeseen (Sept.) 
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Bargaining Unit - Bargaining Rights - Certification - Cleaning contractor operating at single loca- 
tion within municipality - Union proposing municipal unit, rather than site-specific unit as 
proposed by employer - Whether section 64.2 of the Act should lead Board to change its 
practice in respect of bargaining unit descriptions - Board finding union’s proposed unit 
appropriate - Certificate issuing 


OGDEN ALLIED BUILDING SERVICES INC.; RE LIUNA, LOCAL 1059 ....... (Dect) 


Bargaining Unit - Bargaining Rights - Certification - Security Guards - Union applying to repre- 
sent employees of security firm - Union urging Board to follow established practice for sin- 
gle location operations of describing bargaining units with reference to the relevant munici- 
pality, rather than the specific location where employees work - Security firm’s only 
business activity within municipality at single manufacturing plant - Employer arguing that 
collective bargaining would be better served if scope of unit were congruent with existing 
commercial reality - Employer proposing site-specific bargaining unit and submitting that 
section 64.2 of the Act answers any concerns about about fragility of site-specific bargaining 
rights - Board finding municipal unit appropriate - Certificate issuing 


BURNS INTERNATIONAL SECURITY SERVICES LIMITED; RE CAW- 
CANADA so rereni tec gennsnecseraicasch bavarmees mene banc sess 2 SRT OETA ee (June) 


Bargaining Unit - Certification - Bargaining unit agreed upon by parties including 6 lawyers 
employed in their professional capacity - Union submitting written declarations demonstrat- 
ing that majority of professionals affected wishing to be included in bargaining unit with 
other employees - Board finding it appropriate under subsection 6(4.1) of the Act to so 
include them - Certificate issuing 


OMBUDSMANIONTARIOSRE Ol BxEs Us oan. chee at olin Gree Ate (Feb.) 


Bargaining Unit - Certification - Board reviewing and considering Mississauga Hospital, South 
Muskoka Memorial Hospital and Strathroy-Middlesex General Hospital cases - Board find- 
ing union’s proposed bargaining unit, comprised solely of those employed as registered or 
graduate nursing assistants, appropriate - Certificate issuing 


WINGHAM AND DISTRICT HOSPITAL; RE PRACTICAL NURSES FEDERATION 
OI ONTARIOG 1 a 25.6. cern ate tae tyne) an ae (Sept.) 


Bargaining Unit - Certification - Board reviewing and considering Mississauga Hospital, South 
Muskoka Memorial Hospital and Strathroy-Middlesex General Hospital cases - Board find- 
ing union’s proposed bargaining unit, comprised solely of those employed as registered or 
graduate nursing assistants, appropriate - Certificate issuing 


ENGLEHART & DISTRICT HOSPITAL INC.; RE PRACTICAL NURSES FEDERA- 
TION:OFON DARIO sre 3th esl he coe ema tel iy teeta lle eile (Sept.) 


Bargaining Unit - Certification - Charges - Evidence - Intimidation and Coercion - Membership 
Evidence - Petition - Board relying on section 8(4) of the Act and Rule 47 of the Rules of 
Procedure in declining to receive untimely employee evidence of objection - Employer and 
objecting employees raising allegations with respect to method of collection of member- 
ships by union - Board declining to inquire into certain matters not sufficiently particular- 
ized and determining that other allegations not causing Board to doubt reliability of mem- 
bership evidence - Board applying Hospital for Sick Children test and determining that 
employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA: 
RE GROUP: OF EMPLOY EES ei. ei eee et oe ee ee (Mar.) 


Bargaining Unit - Certification - Construction Industry - Employer replying to union’s construc- 
tion industry certification application by taking position that it was not a business in the 
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246 


construction industry - Union subsequently amending bargaining unit description - Board 
extending terminal date and re-posting - Board rejecting employer’s argument that “‘appli- 
cation date’’ should not be when application filed, but rather date on which union acknowl- 
edged that it did not pertain to the construction industry and requested change in the bar- 
gaining unit description - Certificate issuing 


PRECISION ALARMS AND SIGNAL SYSTEMS LIMITED; RE I.B.E.W., LOCAL 
be ged ll a ae big eA oy an fs | salts ce el etal eee een aig San ei ea bar (Apr.) 381 


Bargaining Unit - Certification - Employer employing only full-time employees at time of certifi- 
cation application, but having history of employing students during summer vacation period 
- Employer having no history of employing part-time students - Union proposing all-em- 
ployee unit, while employer submitting that students ought to be excluded - Parties disput- 
ing effect of section 6(2.1) of the Act - Board finding union’s proposed unit appropriate - 
Certificate issuing 


GENERAL SIGNAL LIMITED; IBEW, LOCAL 353; RE GROUP OF EM- 
BON Ce tle Che Altes set teese een viene ed cone taint AF we eterna (Nov.) 1141 


Bargaining Unit - Certification - Employer in business of providing medical testing and laboratory 
services - Employer operating 26 locations within Metropolitan Toronto - Union making 
certification application in respect of employees working at single location - Single location 
unit held not an appropriate bargaining unit - Application dismissed 


MDS HEALTH GROUP LIMITED; RE BREWERY, MALT & SOFT DRINK WORK- 
Te So Ts es ieee a ra aes hee ales es cians ere yo seantiner? (Sept.) 849 


Bargaining Unit - Certification - Employer operating property management business and employ- 
ing food court staff, maintenance workers, security guards, customer service representa- 
tives and child care workers - Union applying for certification and proposing bargaining 
unit of maintenance and cleaning employees - Employer arguing for all-employee unit - 
Board concluding that union’s proposed unit would result in undue fragmentation and seri- 
ous problems, not merely inconvenience 


SIFTON PROPERTIES LIMITED; RE LIUNA, LOCAL 1059 ...........-...:eeeeeeeees (Oct.) 1010 


Bargaining Unit - Certification - Hospital operating two main sites and various remote clinics - 
Union seeking to represent unit of paramedical employees at main hospital site and at satel- 
lite clinics, but excluding employees at second main site from proposed bargaining unit - 
Other hospital bargaining units encompassing all sites - Union presenting no evidence of 
difficulty in organizing employer - Hospital running all sites in integrated fashion - Board 
concluding that unit applied for not appropriate - Application dismissed 


ROYAL OTTAWA HEALTH CARE GROUP/SERVICES DE SANTE ROYAL 
OTTAWA; RE OPSEU; RE GROUP OF EMPLOYEES ............::s:seseeeeeeeeeeeeen es (July) 664 


Bargaining Unit - Certification - Practical Nurses Federation of Ontario seeking to represent bar- 
gaining unit composed of all hospital employees employed in nursing capacity as registered 
and graduate nursing assistants - Board dismissing prior certification application having 
found proposed unit of all employees employed as registered and graduate nursing assis- 
tants inappropriate - Hospital objecting to proceeding on the basis of res judicata - Board 
viewing application as, in essence, request for re-litigation of issues finally determined by 
the Board between the parties -Application dismissed 


STRATHROY MIDDLESEX GENERAL HOSPITAL; RE PRACTICAL NURSES 
FEDERATION OF ONTARIO fiiicecc cies eibn cs ses cen catanwcienee enaw antacid sd gemmanenangnsedine (Feb.) 149 
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Bargaining Unit - Certification - Practice and Procedure - Employer failing to file timely reply in 
accordance with Rules of Procedure - Board not permitting employer at hearing to place in 
issue whether analysts should be excluded from the bargaining unit - Certificate issuing 


GALLUP CANADA INC.; RE USWA; RE GROUP OF EMPLOYEES ............. (Aug. ) 750 


Bargaining Unit - Certification - Practice and Procedure - Union amending description of bargain- 
ing unit applied for 4 days after application date - Union proposing site specific, rather than 
municipal unit in amended description - Board reprocessing application in accordance with 
amended description and extending terminal date - Board dismissing objecting employees’ 
application to reconsider decision to reprocess application - Board rejecting objecting 
employees’ position that amendment constituted new application and that new “application 
date” be assigned to it - Board rejecting objecting employees’ submission that Board’s 
Notice to Employees deficient - Board finding union’s proposed unit appropriate 


MICHELIN TIRES (CANADA) LTD.; RE GRAPHIC COMMUNICATIONS INTER- 
NATIONAL UNION, LOCAL N-1; RE GROUP OF EMPLOYEES................... (Nov.) 1157 


Bargaining Unit - Certification - Related Employer - Separate but related plastics manufacturers 
operating plants in Pickering and in Whitby - Union applying for certification and propos- 
ing bargaining unit made up of all employees of first corporate respondent in Whitby - 
Employer submitting that related manufacturers should be treated as one employer, and 
that appropriate bargaining unit should include all employees in Regional Municipality of 
Durham - Board making related employer declaration - Board satisfied that fragmenting 
employer’s highly integrated operation would likely cause serious labour relations problems 
- Regional Municipality unit found to be appropriate - Application dismissed 


HORNCO PLASTICS INC. AND HORN PLASTICS LTD.; RE ACTWU ........... (May) 41] 


Bargaining Unit - Certification - Security Guards - Union’s proposed bargaining unit described in 
terms of regional municipalities or counties - Employer’s proposed bargaining unit covering 
all employees sought by union but described in terms of individual municipalities - Board 
finding no reason in this case to depart from its usual practice of describing bargaining unit 
in terms of the municipality in which the workplace(s) is (are) located - Board appointing 
officer to inquire into parties dispute regarding ‘““employee”’ status of certain individuals - 
Union certified on interim basis pending final resolution of matters in dispute between par- 


ties 
WACKENHUT OF CANADA LIMITED; RE UNITED STEELWORKERS OF 
AVUB RUG A se Siti ox. ees 0 etarycteal troceean- oh dea lees terstarkion lesa bone eee ee A ae eg aU ee ok (Apr.) 393 


Bargaining Unit - Certification - Union and employer agreeing in waiver process to bargaining 
unit description excluding part-time employees -Subsequently, union requesting amend- 
ment of bargaining unit to include part-time employees in accordance with section 6(2.1) of 
the Act - Board not permitting union to resile from its agreement in waiver process and 
rejecting submission that bargaining unit amendment “required” by the Act 


GRANT PAVING & MATERIALS LIMITED; RE IUOE, LOCAL 793; GROUP OF 
1S Lg Bp gcd Shee nme ren Mees ea ie etre ey ee ee nn Ly Se (June) S12 


Bargaining Unit - Certification - Union applying for certification and proposing bargaining unit 
excluding registered nurses - Employer proposing that registered nurses be included in unit 
- Board seeing no reason to depart from its policy with respect to exclusion of registered 
nurses from all-employee units in nursing homes - Board satisfied that union’s proposed 
unit viable and would not cause serious labour relations problems - Board finding union’s 
proposed unit appropriate - Certificate issuing 


PROVINCIAL NURSING HOME LIMITED PARTNERSHIP: RE SEU. LOCAL 
210s. coh eels ors Sacto Pa tele te Pale ee Ra ee en Ae. oy, SOE A (July) 642 


i) 


Bargaining Unit - Certification - Union making certification application to represent employees of 
medical centre - Centre housing 13 doctors, as well as laboratory and x-ray services and 
employing 18 clerical employees and 8 registered nurses - Union proposing bargaining unit 
excluding registered nurses - Board finding that overlap in functions of clerical employees 
and registered nurses in proposed unit likely creating serious labour relations problems - 
Union’s proposed bargaining unit held not appropriate - Application dismissed 


MEDICAL CENTRE HOLDINGS (LEAMINGTON LTD.), RE UFCW, LOCAL 
AO eine niece Oe Ske coake seni Dat ged hin, sea nintls Ania ait ene Aan sap andi cata Seth s baie Ne alse coined (Sept.) 859 


Bargaining Unit - Certification - Whether description of nurses’ bargaining unit ought to including 
phrase ‘‘in a nursing capacity” - Whether certain disputed positions should be included in 
bargaining unit - Board seeing no good reason why traditional description of nurses’ bar- 
gaining unit should be amended and finding, therefore, that description ought to include 
phrase “employed in nursing capacity” - Board finding Nurse Clinician, Pharmacy Techni- 
cian and Discharge Planner positions in the bargaining unit 


PEMBROKE GCLVIC HOSPITAL: ONA Sir esnaiariecieecsa sags Uecuuads enh laanen seen tens eenemes (Oct.) 995 


Bargaining Unit - Combination of Bargaining Units - For many years, union representing unit of 
service technicians employed by employer in Toronto - Union newly certified to represent 
unit of employer’s service technicians in and around Sudbury - Union applying to combine 
bargaining units - Evidence not supporting finding that combination would cause employer 
serious labour relations problems - Board satisfied that larger bargaining unit in this case 
making labour relations sense - Board combining the bargaining units and remaining seized 
with regard to further remedial relief 


PREMARK CANADA INC.; RE INTERNATIONAL ASSOCIATION OF MACHIN- 
ISTS ANDABROSPACE- WORKERS iis. x. ics sen seme cnaene awe tye aletcapiotanne ent (June) 540 


Bargaining Unit - Combination of Bargaining Units - Remedies - Union applying to combine 
hydro facility’s office bargaining unit and outside bargaining unit - Board reviewing relevant 
principles in connection with combination applications - Board also comparing its approach 
to combining bargaining units to method used by the Board to structure those units at the 
point of certification - Board concluding that combining units in this case would, to some 
extent, facilitate viable and stable bargaining and reduce fragmentation without causing 
serious labour relations problems - Board directing that the two units be combined and 
remaining seized to deal with any further remedial relief 


MISSISSAUGA HYDRO-ELECTRIC COMMISSION; RE IBEW, LOCAL 636... (June) B2o 


Bargaining Unit - Combination of Bargaining Units - Remedies - Union representing full-time 
employees since 1987 - Union recently certified to represent part-time employees and 
applying to combine bargaining units -Board satisfied that combining units would facilitate 
viable and stable collective bargaining and reduce fragmentation without causing serious 
labour relations problems - Board directing that the bargaining units be combined and 
remaining seized of any issues arising out of implementation of its order 


KINGSTON ACCESS BUS: RE CBRT & GW ........-.:csccesssceertente nee ncreeseneesennens (July) 610 


Bargaining Unit - Combination of Bargaining Units - Union seeking to combine seven depart- 
ment store bargaining units in southern Ontario - Board considering and applying decision 
in Mississauga Hydro - Shift in union bargaining power flowing from combination order not 
the kind of serious labour relations problem contemplated by section 73) ot the Act - 
Board concluding that combining units would would reduce fragmentation and facilitate 
viable and stable collective bargaining without causing serious labour relations problems - 


ps 


Board directing that bargaining units be combined and remaining seized with regard to fur- 
ther relief 


THE HUDSON’S BAY COMPANY; RE RWDSU AFL-CIO-CLC AND ITS LOCAL 
1000: fasten ona tee eT RE ee pete ee ee eee (Oct.) 


Bargaining Unit - Employee - Employee Reference - Practice and Procedure - Employer object- 


ing to application under section 108(2) of the Act on ground that application relates to per- 
sons in positions specifically excluded from bargaining unit - Where Board is satisfied that 
application under section 108(2) raises real ‘‘employee”’ issue, Board will proceed with it, 
even where “‘real”’ issue is whether that person is in the unless there is a cogent reason not 
to - Board doubting whether section 108(2) giving Board discretion to refuse to entertain 
application on basis that “‘real”’ issue is something else - Board disagreeing with decisions 
seeming to suggest that Board determination that person not “employee” not necessarily 
meaning that that person not in the bargaining unit 


LONDON FREE PRESS PRINTING COMPANY LIMITED; RE SOUTHERN 
ONTARIO NEWSPAPER GUILD LOCAL 87, THE NEWSPAPER GUILD (CLC, 
AFL: CIO) gic persieihsonngeielimnesl Sindertoenis decsaiteraansed MRO A (Oct.) 


Build-Up - Adjournment - Certification - Parties - Representation Vote - Sale of a Business - 


Security Guards - Union making certification application in June 1993 in respect of employ- 
ees of H - H’s contract to provide security services not renewed and W providing those ser- 
vice effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged “freeze” viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that ‘“‘build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
LUMO A are oh uel natant ene Mente Gate ar atet tne at Eo tee ee eee (Aug.) 


Certification - Charges - Intimidation and Coercion - Membership Evidence - Practice and Proce- 


dure - Following making of union’s certification application, employee alleging forgery on 
one of cards submitted with application - Union investigating and seeking to withdraw 
application - Union making subsequent certification application and requesting that Board 
transfer some of membership evidence filed in first application to subsequent application - 
Employer wishing membership evidence collected in first application to be declared of no 
value and seeking to have its allegations of intimidation heard - Employer also seeking bar 
on future certification applications - Board permitting first application to be withdrawn 
without imposing bar - Employer free to pursue allegations of intimidation in subsequent 
certification application 


CIRCE TROODAINCG to RE IU SWOR si ec tenu et cts ie Sarin an8 ik) eee ea (May) 


Certification - Abandonment - Bargaining Rights - Construction Industry - Timeliness - Certifica- 


tion applications brought by Bricklayers’ union and Labourers’ union barred by collective 
agreement between City and CUPE - Board satisfied that CUPE collective agreement 
applying to groups of employees whom applicants seeking to represent - Board rejecting 
alternative argument that CUPE abandoned bargaining rights with respect to employees 
covered by certification applications - Applications dismissed 


CORPORATION OF THE OF CITY OF ST. THOMAS; RE BAC, LOCAL 5; RE 
CUPE..censicionss. vacomeren, saneal dl, prpale, san6 namern saarelien asetlnsesn intl cacyd tesa ab (May) 


1042 


Id 


751 


406 


408 


oa 


Certification - Adjournment - Build-Up - Parties - Representation Vote - Sale of a Business - 
Security Guards - Union making certification application in June 1993 in respect of employ- 
ees of H - H’s contract to provide security services not renewed and W providing those ser- 
vice effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged ‘‘freeze’’ viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that “build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
LETT TED sees eee en. ne aa, SE aa AER (Aug.) 751 


Certification - Adjournment - Charter of Rights and Freedoms - Constitutional Law - Evidence - 
Natural Justice - Practice and Procedure - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that ‘‘application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.0.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LTD.); RE IWA - CANADA; RE GROUP OF EMPLOYEEG................. (Aug. ) 798 


Certification - Bargaining Rights - Bargaining Unit - Cleaning contractor operating at single loca- 
tion within municipality - Union proposing municipal unit, rather than site-specific unit as 
proposed by employer - Whether section 64.2 of the Act should lead Board to change its 
practice in respect of bargaining unit descriptions - Board finding union’s proposed unit 
appropriate - Certificate issuing 


OGDEN ALLIED BUILDING SERVICES INC.; RE LIUNA, LOCAL 1059....... (Dec.) 1346 


Certification - Bargaining Rights - Bargaining Unit - Security Guards - Union applying to repre- 
sent employees of security firm - Union urging Board to follow established practice for sin- 
gle location operations of describing bargaining units with reference to the relevant munici- 
pality, rather than the specific location where employees work - Security firm’s only 
business activity within municipality at single manufacturing plant - Employer arguing that 
collective bargaining would be better served if scope of unit were congruent with existing 
commercial reality - Employer proposing site-specific bargaining unit and submitting that 
section 64.2 of the Act answers any concerns about about fragility of site-specific bargaining 
rights - Board finding municipal unit appropriate - Certificate issuing 


BURNS INTERNATIONAL SECURITY SERVICES LIMITED; RE CAW- 
LIN ee Se rcohanwiesiarahereeressiyenteiteedsaras sh erotnair= ar nonce (June) 480 


Certification - Bargaining Rights - Practice and Procedure - Termination - Timeliness - Union 
responding to employer application to terminate bargaining rights under section 60 of the 
Act by consenting to Board order terminating bargaining rights - Union applying for certifi- 
cation in respect of same bargaining unit two weeks later - Board rejecting employer’s argu- 


24 


ment that it ought to refuse to entertain union’s certification application and that any new 
certification application should be barred for six months - Certificate issuing 


CRANE CANADAIUING. RE LIVINAG LOCA IZA ire weecontee eth weet aa, (Oct.) 


Certification - Bargaining Unit - Bargaining unit agreed upon by parties including 6 lawyers 
employed in their professional capacity - Union submitting written declarations demonstrat- 
ing that majority of professionals affected wishing to be included in bargaining unit with 
other employees - Board finding it appropriate under subsection 6(4.1) of the Act to so 
include them - Certificate issuing 


TOMB UD SEIN COUN DAC) oe Oe aera ae eee een rca ec aaget yee ae eee (Feb.) 


Certification - Bargaining Unit - Board reviewing and considering Mississauga Hospital, South 
Muskoka Memorial Hospital and Strathroy-Middlesex General Hospital cases - Board find- 
ing union’s proposed bargaining unit, comprised solely of those employed as registered or 
graduate nursing assistants, appropriate - Certificate issuing 


WINGHAM AND DISTRICT HOSPITAL; RE PRACTICAL NURSES FEDERATION 
ESO NIE A Raita oes en AR oe ern none ie eel ee (Sept.) 


Certification - Bargaining Unit - Board reviewing and considering Mississauga Hospital, South 
Muskoka Memorial Hospital and Strathroy-Middlesex General Hospital cases - Board find- 
ing union’s proposed bargaining unit, comprised solely of those employed as registered or 
graduate nursing assistants, appropriate - Certificate issuing 


ENGLEHART & DISTRICT HOSPITAL INC.; RE PRACTICAL NURSES FEDERA- 
TION OF ONTARION et om ee ee ee (Sept.) 


Certification - Bargaining Unit - Charges - Evidence - Intimidation and Coercion - Membership 
Evidence - Petition - Board relying on section 8(4) of the Act and Rule 47 of the Rules of 
Procedure in declining to receive untimely employee evidence of objection - Employer and 
objecting employees raising allegations with respect to method of collection of member- 
ships by union - Board declining to inquire into certain matters not sufficiently particular- 
ized and determining that other allegations not causing Board to doubt reliability of mem- 
bership evidence - Board applying Hospital for Sick Children test and determining that 
employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA: 
REGROUP. OB EMPLOYEES vtec, 58 Ae eee een lee epee (Mar.) 


Certification - Bargaining Unit - Construction Industry - Employer replying to union’s construc- 
tion industry certification application by taking position that it was not a business in the 
construction industry - Union subsequently amending bargaining unit description - Board 
extending terminal date and re-posting - Board rejecting employer’s argument that ‘‘appli- 
cation date” should not be when application filed, but rather date on which union acknowl- 
edged that it did not pertain to the construction industry and requested change in the bar- 
gaining unit description - Certificate issuing 


PRECISION ALARMS AND SIGNAL SYSTEMS LIMITED; RE I.B.E.W., LOCAL 
D2) ccc R SINR sent so eiaet a a wate has fac aad sian tes ay ce oat aa oe Se Ee eee ee (Apr.) 


Certification - Bargaining Unit - Employer employing only full-time employees at time of certifi- 
cation application, but having history of employing students during summer vacation period 
- Employer having no history of employing part-time students - Union proposing all-em- 
ployee unit, while employer submitting that students ought to be excluded - Parties disput- 
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ing effect of section 6(2.1) of the Act - Board finding union’s proposed unit appropriate - 
Certificate issuing 


GENERAL SIGNAL LIMITED; IBEW, LOCAL 353; RE GROUP OF EM- 
PU es re re ae it re ee ack sent Gee ok dad ¢ heed ender een iiereaes (Nov.) 


Certification - Bargaining Unit - Employer in business of providing medical testing and laboratory 
services - Employer operating 26 locations within Metropolitan Toronto - Union making 
certification application in respect of employees working at single location - Single location 
unit held not an appropriate bargaining unit - Application dismissed 


MDS HEALTH GROUP LIMITED; RE BREWERY, MALT & SOFT DRINK WORK- 
Sree 11 0/8, 2728s ae nae dnt ieee ey el eagle eal eee aiad hen! teeter alata (Sept.) 


Certification - Bargaining Unit - Employer operating property management business and employ- 
ing food court staff, maintenance workers, security guards, customer service representa- 
tives and child care workers - Union applying for certification and proposing bargaining 
unit of maintenance and cleaning employees - Employer arguing for all-employee unit - 
Board concluding that union’s proposed unit would result in undue fragmentation and seri- 
ous problems, not merely inconvenience 


SIFTON-PROPERTMES PIMITED: RE LIUNA s,LOGALMUS9 te Wi adies eet tasty (Oct.) 


Certification - Bargaining Unit - Hospital operating two main sites and various remote clinics - 
Union seeking to represent unit of paramedical employees at main hospital site and at satel- 
lite clinics, but excluding employees at second main site from proposed bargaining unit - 
Other hospital bargaining units encompassing all sites - Union presenting no evidence of 
difficulty in organizing employer - Hospital running all sites in integrated fashion - Board 
concluding that unit applied for not appropriate - Application dismissed 


ROYAL OTTAWA HEALTH CARE GROUP/SERVICES DE SANTE ROYAL 
OTTAWA; RE OPSEU; RE GROUP OF EMPLOYEES .........cis.escsssccesceeeeceeens (July) 


Certification - Bargaining Unit - Practical Nurses Federation of Ontario seeking to represent bar- 
gaining unit composed of all hospital employees employed in nursing capacity as registered 
and graduate nursing assistants - Board dismissing prior certification application having 
found proposed unit of all employees employed as registered and graduate nursing assis- 
tants inappropriate - Hospital objecting to proceeding on the basis of res judicata - Board 
viewing application as, in essence, request for re-litigation of issues finally determined by 
the Board between the parties -Application dismissed 


STRATHROY MIDDLESEX GENERAL HOSPITAL; RE PRACTICAL NURSES 
FEDERATION OF ONTARIO. ...........000scecececnececncneeetensseneeenesesaeasensaecnse cues (Feb.) 


Certification - Bargaining Unit - Practice and Procedure - Employer failing to file timely reply in 
accordance with Rules of Procedure - Board not permitting employer at hearing to place in 
issue whether analysts should be excluded from the bargaining unit - Certificate issuing 


GALLUP CANADA INC.; RE USWA; RE GROUP OF EMPLOYEES ............- (Aug.) 


Certification - Bargaining Unit - Practice and Procedure - Union amending description of bargain- 
ing unit applied for 4 days after application date - Union proposing site specific, rather than 
municipal unit in amended description - Board reprocessing application in accordance with 
amended description and extending terminal date - Board dismissing objecting employees’ 
application to reconsider decision to reprocess application - Board rejecting objecting 
employees’ position that amendment constituted new application and that new “application 
date” be assigned to it - Board rejecting objecting employees’ submission that Board’s 
Notice to Employees deficient - Board finding union’s proposed unit appropriate 


MICHELIN TIRES (CANADA) LTD.; RE GRAPHIC COMMUNICATIONS INTER- 
NATIONAL UNION, LOCAL N-1; RE GROUP OF EMPLOYEES...........---:005- (Nov.) 
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Certification - Bargaining Unit - Related Employer - Separate but related plastics manufacturers 
operating plants in Pickering and in Whitby - Union applying for certification and propos- 
ing bargaining unit made up of all employees of first corporate respondent in Whitby - 
Employer submitting that related manufacturers should be treated as one employer, and 
that appropriate bargaining unit should include all employees in Regional Municipality of 
Durham - Board making related employer declaration - Board satisfied that fragmenting 
employer’s highly integrated operation would likely cause serious labour relations problems 
- Regional Municipality unit found to be appropriate - Application dismissed 


HORNCO PLASTICS INC. AND HORN PLASTICS LTD.; RE ACTWU........... (May) 411 


Certification - Bargaining Unit - Security Guards - Union’s proposed bargaining unit described in 
terms of regional municipalities or counties - Employer’s proposed bargaining unit covering 
all employees sought by union but described in terms of individual municipalities - Board 
finding no reason in this case to depart from its usual practice of describing bargaining unit 
in terms of the municipality in which the workplace(s) is (are) located - Board appointing 
officer to inquire into parties dispute regarding ‘““employee”’ status of certain individuals - 
Union certified on interim basis pending final resolution of matters in dispute between par- 


ties 
WACKENHUT OF CANADA LIMITED; RE UNITED STEELWORKERS OF 
IME RIC Ai 5. trot 8 soot, 21 hal) Ms Sah Oman cet eR hs N aes ee ee (Apr.) 393 


Certification - Bargaining Unit - Union and employer agreeing in waiver process to bargaining 
unit description excluding part-time employees -Subsequently, union requesting amend- 
ment of bargaining unit to include part-time employees in accordance with section 6(2.1) of 
the Act - Board not permitting union to resile from its agreement in waiver process and 
rejecting submission that bargaining unit amendment “required” by the Act 


GRANT PAVING & MATERIALS LIMITED; RE IUOE, LOCAL 793: GROUP OF 
EMPLOYEES ke teua8 ei oid easter, ca Oy A Aten ie a helen he cn enn cae (June) 512 


Certification - Bargaining Unit - Union applying for certification and proposing bargaining unit 
excluding registered nurses - Employer proposing that registered nurses be included in unit 
- Board seeing no reason to depart from its policy with respect to exclusion of registered 
nurses from all-employee units in nursing homes - Board satisfied that union’s proposed 
unit viable and would not cause serious labour relations problems - Board finding union’s 
proposed unit appropriate - Certificate issuing 


PROVINCIAL NURSING HOME LIMITED PARTNERSHIP; RE SEU, LOCAL 
VALU RRR ee eRe Se Cae ee A Oe RE Pe OO Ge Tg ee ae ee gas, es (July) 642 


Certification - Bargaining Unit - Union making certification application to represent employees of 
medical centre - Centre housing 13 doctors, as well as laboratory and x-ray services and 
employing 18 clerical employees and 8 registered nurses - Union proposing bargaining unit 
excluding registered nurses - Board finding that overlap in functions of clerical employees 
and registered nurses in proposed unit likely creating serious labour relations problems - 
Union’s proposed bargaining unit held not appropriate - Application dismissed 


MEDICAL CENTRE HOLDINGS (LEAMINGTON LTD.), RE UFCW, LOCAL 
GSD va sameeo seswheatien sata Mice eeetee mare tena aes EEE ee ee ET a (Sept.) 859 


Certification - Bargaining Unit - Whether description of nurses’ bargaining unit ought to including 
phrase “‘in a nursing capacity” - Whether certain disputed positions should be included in 
bargaining unit - Board seeing no good reason why traditional description of nurses’ bar- 
gaining unit should be amended and finding, therefore, that description ought to include 
phrase “employed in nursing capacity” - Board finding Nurse Clinician, Pharmacy Techni- 
cian and Discharge Planner positions in the bargaining unit 


PEMBROKE: CIVIC HOSPITAL ONAS Bera ee ee eee (Oct.) 995 


zl 


Certification - Certification Where Act Contravened - Construction Industry - Discharge - 
Employer - Interference in Trade Unions - Intimidation and Coercion - Union alleging that 
when employer learned of certification application, it eliminated all employees known or 
believed to be union supporters - Parties disputing whether construction company or Indian 
Band the “employer” - Board finding construction company to be the “employer” and that 
termination of aggrieved employees tainted by anti-union animus -Union entitled to certifi- 
cation on the basis of membership support in excess of 55 percent and under section 8 of 
the Act - Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 
RIVER, FIRST NATION (THE PIC 50 - HERON BAY INDIAN BAND); RE 
TRIN COG AT Celi achat feel eda) Btn eR tes ee iy, be (Jan.) 21 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Board finding that employer violated the Act by laying off two employees and by soliciting 
and obtaining signatures of employees on anti-union petition - Employer directed to rein- 
state and compensate employees, to allow union to meet with bargaining unit employees 
during normal working hours, and to post Board notice in workplace - Board also certifying 
union under section 9.2 of the Act 


CMP GROUP (1985) LTD.; RE LAUNDRY AND LINEN DRIVERS AND INDUS- 
Tria ORKERS UINTONT LOCA S47 iii ctr ssa ists wa ttnte nce evlies neesvbebanwenets (Dec.) 1247 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Intimidation and Coercion - Remedies - Unfair Labour Practice - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature’s amendment of section 92.01 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC.; RE CUPE........ (Oct.) 938 


Certification - Certification Where Act Contravened - Discharge - Discharge for Union Activity - 
Remedies - Unfair Labour Practice - Board finding that employer violated Act by discharg- 
ing certain employees and by seeking return of materials provided to employees by the 
union - Board directing that employees be reinstated with compensation and certifying 
union under section 9.2 of the Act - Board directing that union be permitted to convene 
meeting of employees on company premises during working hours and directing employer 
to provide union with list of employees’ names, addresses and telephone numbers 


ROYAL SHIRT COMPANY LIMITED; RE ACTWU ..............:::seeeeeeeetee tenes (Nov.) 1177 


Certification - Charges - Evidence - Intimidation and Coercion - Petition - Practice and Procedure 
- Witness - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 


issuing 
TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF AMER- 
Gy Whe RL Ae tei) Se PR tae eR nce ere Uae Cae en (Apr.) 383 


Certification - Charges - Membership Evidence - Board certifying union following waiver of hear- 
ing by parties - Employer subsequently making “non-sign” allegation - Registrar advising 
employer that, having investigated allegation, Board seeing no basis for proceeding further 
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- Employer seeking reasons for Board’s decision not to proceed - Board explaining its pro- 
cedure with respect to “‘non-sign’” or “‘doubtful signature” investigations and its require- 
ment of prima facie case - Revealing basis for Board’s conclusion regarding existence of 
prima facie case in any particular case would be inconsistent with confidentiality provisions 
of the Act regarding employee wishes concerning union representation 


BILOW’S RACEWAY AUTO PARTS ING. ORE UPRGW.LOCAL 17/5 vicsataes. ee. (May) 


Certification - Charter of Rights and Freedoms - Constitutional Law - Judicial Review - Natural 


Justice - Petition - Representation Vote - Group of objecting employees filing “‘petition” in 
Opposition to union after certification application filing date - Objecting employees asking 
Board to extend application filing date to allow timely filing of petition, and to conduct cer- 
tification hearing in Thunder Bay - Objecting employees also challenging constitutional 
validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOLD MINES ING? FORSA DEMOCRATIC CHOICE ecu. atau ee eee ee (May) 


Certification - Charter of Rights and Freedoms - Constitutional Law - Natural Justice - Petition - 


Representation Vote - Group of objecting employees filing “petition” in opposition to 
union after certification application filing date - Objecting employees asking Board to 
extend application filing date to allow timely filing of petition, and to conduct certification 
hearing in Thunder Bay - Objecting employees also challenging constitutional validity of 
section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and asserting viola- 
tion of rules of natural justice - Board dismissing various objecting employees’ objections in 
oral ruling - Objecting employees then seeking to have application dismissed on grounds of 
reasonable apprehension of bias - Board finding no reasonable apprehension of bias and 
dismissing motion - Company’s request that Board exercise its discretion under section 8(3) 
of the Act to direct representation vote denied - Union enjoying support in excess of 55% in 
appropriate bargaining unit - Certificate issuing 


HEMLO GOLD MINES INC.; RE UNITED STEELWORKERS OF AMERICA; RE 
GROUROR EMPLOY BES)... 7. iat tee ee ee ee (Mar. ) 


Certification - Collective Agreement - Parties - Reconsideration - Timeliness - Labourers’ union 


seeking reconsideration of decision to grant early termination of collective agreement 
between CLAC and employer on ground that posting of Notice to Employees was inade- 
quate - Labourers’ union filing certification application in what would otherwise have been 
open period of collective agreement - Labourers’ union having sufficient interest to justify 
granting standing in its own right to seek reconsideration of early termination decision - 
Board finding posting of Notice to Employees inadequate - Institutional interest of Board 
in providing adequate notice to affected employees outweighing reliance interest of com- 
pany and CLAC on finality of Board’s early termination decision - Reconsideration applica- 
tion allowed - Upon counting of ballots, Labourers’ certification application dismissed 


LEDCOR INDUSTRIES LIMITED; RE CHRISTIAN LABOUR ASSOCIATION OF 
CANADA wsiisacast cen corieitllanus, Repairers © ot Staaten tetris fa erernt tt os ER ate rene (Aug.) 


Certification - Constitutional Law - Employer engaged in, among other things, maintenance and 


repair of ships - Whether employer’s labour relations falling within federal or provincial 
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jurisdiction - Majority of company’s shipping-related sales consisting of repairs performed 
for ships docked over winter months when ships not in operation - Company’s activities not 
“vital” to core federal undertakings as ‘‘operating systems” - Employer’s activities gener- 
ally carried out in autonomous and unintegrated fashion, separate and apart from federal 
undertakings’ ongoing operations - Board concluding that company’s operations falling 
within provincial labour relations jurisdiction - Certificate issuing 


KMT TECHNICAL SERVICES, A DIVISION OF 839197 ONTARIO LIMITED; RE 
U-APAND THEONTARIO PIPE TRADES COUNGIE OF THE UTAs 5.02.0. (Apr.) 344 


Certification - Constitutional Law - Employers engaged in decommissioning uranium mine - 
Whether employers’ labour relations within federal or provincial jurisdiction - Mines not 
operating, employers’ activities not involving production, refining or treatment of pre- 
scribed substance within meaning of Atomic Energy Control Act (A.E.C.A.), and employ- 
ers’ activities not otherwise “works or undertakings” within A. E.C.A. - Board satisfied that 
employers’ labour relations falling within provincial jurisdiction - Certificates granted 


RECLAMATION MANAGEMENT CANADA LTD.; IUOE, LOCAL 793 ......... (June) 549 


Certification - Constitutional Law - Judicial Review - Board determining that it had no jurisdic- 
tion over employees working at nuclear generating stations which were federal undertak- 
ings pursuant to the Constitution Act and s. 18 of the Atomic Energy Control Act - Divi- 
sional Court quashing Board decision - Court of Appeal reinstating Board decision and 
declaring that Canada Labour Code applies to Hydro employees employed at nuclear facili- 
ties coming under s.18 of the Atomic Energy Control Act - Supreme Court of Canada dis- 
missing appeal and confirming order of Court of Appeal reinstating decision of Ontario 
Labour Relations Board 


ONTARIO HYDRO; OLRB, THE SOCIETY OF ONTARIO HYDRO, PROFES- 
SIONAL AND ADMINISTRATIVE EMPLOYEES, CUPE - CLC ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000, THE COALITION TO STOP THE CERTIFICA- 
TION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOMS STE- 
VENS, C.S. STEVENSON, MICHELLE MORRISEY-O’RYAN AND GEORGE ORR; 
THE ATTORNEY GENERAL OF CANADA; RE THE ATTORNEY GENERAL FOR 
ONTARIO, THE ATTORNEY GENERAL OF QUEBEC AND THE ATTORNEY 
GENERAL FOR NEW BRUNSWICK ............:cceceecec nent cece ence eee a eens nee nen en ee nea es (Oct.) 1072 


Certification - Constitutional Law - Security Guard - Employer in business of providing security 
services to various clients, including various departments and agencies of the federal gov- 
ernment - Security service duties including controlling movement of people and material 
into and out of federal government buildings, reporting suspicious persons, preventing 
fires, enforcing fire safety standards and administering first aid - Board not persuaded that 
security services provided integral to core federal undertaking - Board assuming jurisdiction 
to consider certification application - Certificate issuing 


NATIONAL PROTECTIVE SERVICE COMPANY LIMITED; RE UNITED STEEL- 
WORKE ROE AINE RICA prin r ree Foe sie tanner esa tasiranscmancessevinpsy boaenenes (Apr.) 


Ww 
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Certification - Constitutional Law - Unfair Labour Practice - Employer acting as common carrier 
engaged in haulage of waste - Employer transporting waste materials on regular and contin- 
uous basis to various locations in USA - Board accepting assertion that employer's labour 
relations falling exclusively within legislative competence of Parliament of Canada -Appli- 
cations dismissed 


BROWNING-FERRIS INDUSTRIES LTD.; RE TEAMSTERS LOCAL UNION NO. 
gt Ae et a Cen eneee ere ATR. ee ue ee ee Ce (Oct.) 93 


WwW 


Certification - Dependent Contractor - Construction Industry - Judicial Review - Whether certain 
individuals or entities properly characterized as “employees” or “dependent contracts’ , or 
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as “independent contractors” - Board finding certain entities not dependent on respondent 
employer and therefore ‘independent contractors” - Carpentry business run by 2 partners 
and employing one helper - Whether, by using helper, partners of carpentry business 
engaging in entrepreneurial activity, such that they are independent contractors - Board 
finding partners and employee of carpentry business sufficiently dependent on respondent 
employer as to make it their employer the purposes of the Act - Certificates issuing - Divi- 
sional Court dismissing employer’s application for judicial review 


ALPA WOOD MOULDINGS COMPANY, A DIVISION OF ALPA LUMBER INC.; 
RE 'OLRB’AND CARPENTERS ALLIED WORKERS, LOCAIS27,.C J1AL 2. (Feb.) 


Certification - Employee - Dependent Contractor - Whether certain drivers engaged by respon- 


dent newspapers dependent contractors or independent contractors - Board noting various 
features distinguishing drivers from other employees of the respondent newspapers - Driv- 
ers held to be independent contractors - Certification applications dismissed 


AJAX/PICKERING NEWS ADVERTISER, METROLAND PRINTING, PUBLISH- 
ING AND DISTRIBUTING LIMITED C.O.B. AS; RE RWDSU, AFL:CIO:CLC. (June) 


Certification - Employee - Employee Reference - Township’s ‘Road Superintendent” not exer- 


cising managerial functions within meaning of section 1(3) of the Act - Certificate issuing 


THE CORPORATION OF THE TOWNSHIP OF LIMERICK; RE IUOE, LOCAL 
iF per RPE Cee LIE Es a eh Pa eee N We St ey MAE ESN IE BI So MR Cd a I J nla (July) 


Certification - Employee - Union seeking to represent bargaining unit of salaried “‘supervisors” - 


Whether exercising ‘“‘managerial functions” within the meaning of s.1(3) of the Act - Board 
weighing various factors, including the number of supervisors in relation to subordinates, 
the exclusivity of the supervisory function, and the variety of circumstances placing supervi- 
sors’ duties and obligations at odds with employees they supervise - Board concluding that 
supervisors not “employees” within meaning of the Act - Application dismissed 


FORD MOTOR COMPANY OF CANADA LIMITED; RE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELP- 
ERS OF AMERICA, LOCAL 880; RE GROUP OF EMPLOYEES ............06....05. (Jan.) 


Certification - Evidence - Fraud - Membership Evidence - Union withdrawing earlier certification 


application after discovering that membership cards submitted to Board had been “pre- 
witnessed” by in-plant collector - Employer submitting that subsequent certification appli- 
cation “‘tainted”’ by continued participation of collector in organizing campaign - Irregular- 
ity in collection of membership evidence in first application not constituting “fraud” on the 
Board - Board finding no reason to doubt reliability of membership evidence filed in subse- 
quent application 


TRANSCOR ING. RE SEU LOCAL 168 cee ries et re ee ee (Nov.) 


Certification - Practice and Procedure - OSSTF filing certification application after certification 


application brought by Employees Association, but asking Board to apply subsection 
105(3)(a) of the Act and to treat its application as having been made on same date as Asso- 
ciation’s application - Board viewing subsection 105(3) in light of s.8 of the Act as placing 
greater emphasis on the application that is first in time - Board directing, pursuant to sub- 
section 105(3)(b), that the application filed first should be considered first and that consid- 
eration of the subsequently filed application should be postponed pending the disposition of 
the first 


THE CARLETON BOARD OF EDUCATION; RE CARLETON ADMINISTRATION 
SUPPORT CERTIFIEDSEBMPLOYBES ASSOCIATION axseconscawtueetaeaneauendl (Feb.) 


Certification - Practice and Procedure - Union seeking leave to withdraw certification application 


following emergence of dispute concerning composition of bargaining unit - Board dismis- 
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sing application - Union filing subsequent certification application - Employer asking Board 
to exercise its discretion under section 105(1)(i) to not consider subsequent application or, 
in the alternative, to direct a representation vote - Board declining employer requests - 
Board granting interim certification 


GENERAL SIGNAL LIMITED; RE IBEW, LOCAL 353; RE GROUP OF 
FAVE ayia eee ee een ances a a Sy tech clon ature tA ane <a <deus ween oc towrerenneete (June) 509 


Certification - Pre-Hearing Vote - Representation Vote - Board’s Returning Officer missing first 
two of three polling times due to snow storm, but parties agreeing to substitute new time 
for earlier two and voting proceeding - At completion of balloting, parties signing “consent 
and waiver form” and “‘certification of conduct of election form” - Incumbent union seek- 
ing new vote on ground that new voting time disenfranchised certain employees - Board 
declining to order second vote - Certificate issuing 


ALEXANDRIA SASH & DOOR CO. LIMITED; RE BREWERY, MALT AND SOFT 
DRINK WORKERS, LOCAL 304; RE TEAMSTERS, CHAUFFEURS, WARE- 
HOUSE MEN ANID HELPERS . OC AO 0 isa nobom weed mac ont a nt Coen esa ip ek ites (Apr.) 303 


Certification - Representation Vote - Security Guards - Union applying to be certified for unit of 
1100 guards working at 200 sites within 4 separate municipal regions - Board directing rep- 
resentation vote in agreed-upon voting constituency - Union requesting that employer dis- 
close to it addresses of employees on voters’ list - Board directing employer to produce 
labels containing names and addresses of persons on voters’ list and to allow union repre- 
sentatives to attend employer’s office with sealed envelopes to be labelled and mailed by 
representatives of union and employer together - Board directing that all reasonable costs 
associated with mailing to be borne by union 


METROPOL SECURITY SERVICES, BARNES SECURITY SERVICES LIMITED 
GOB PAS SRE S W Aa pesca cmetig  eilne hate xa dyna ana a wren spa stance oe tenn (Nov.) 1154 


Certification - Sale of a Business - Security Guard - Union applying to represent guards employed 
by condominium corporation at single location - Security company acquiring contract to 
provide security services at condominium two weeks later - Security firm already having 
collective agreement with rival union - Parties agreeing that security company should be 
named as employer in bargaining unit description - Rival union and employer asserting that 
collective agreement between them barring certification application - Board deferring con- 
sideration of certification application pending filing by interested party of sale of business 
application under section 64 of the Act 


MEADOWVALE SECURITY GUARD SERVICES INC.; CANADIAN UNION OF 
PROFESSIONAL SECURITY-GUARDS; RE THE CHRISTIAN LABOUR ASSOCIA- 
TCG NAN ge AON A) RS 1S ee Ae arr ii al chicane ari (Dec.) 1340 


Certification Where Act Contravened - Certification - Construction Industry - Discharge - 
Employer - Interference in Trade Unions - Intimidation and Coercion - Union alleging that 
when employer learned of certification application, it eliminated all employees known or 
believed to be union supporters - Parties disputing whether construction company or Indian 
Band the “‘employer” - Board finding construction company to be the “employer” and that 
termination of aggrieved employees tainted by anti-union animus -Union entitled to certifi- 
cation on the basis of membership support in excess of 55 percent and under section 8 of 
the Act - Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 
RIVER, FIRST NATION (THE PIC 50 - HERON BAY INDIAN BAND); RE 
Deb  ee NOM A ON recht tcc cecetae sts sano hues caesenen races Wsaseenagnncor ss Oppys cnvada ds (Jan.) 21 


Certification Where Act Contravened - Certification - Discharge - Discharge for Union Activity - 
Board finding that employer violated the Act by laying off two employees and by soliciting 


oe 


and obtaining signatures of employees on anti-union petition - Employer directed to rein- 
state and compensate employees, to allow union to meet with bargaining unit employees 
during normal working hours, and to post Board notice in workplace - Board also certifying 
union under section 9.2 of the Act 


CMP GROUP (1985) LTD.; RE LAUNDRY AND LINEN DRIVERS AND INDUS- 
TRIAE- WORKERS UNION, DOGAT S471 Gat cece in salte a ec teed te eee eeeee (Dec.) 


Certification Where Act Contravened - Certification - Discharge - Discharge for Union Activity - 


Intimidation and Coercion - Remedies - Unfair Labour Practice - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature’s amendment of section 9.2 of 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC.; RE CUPE........ (Oct.) 


Certification Where Act Contravened - Certification - Discharge - Discharge for Union Activity - 


Remedies - Unfair Labour Practice - Board finding that employer violated Act by discharg- 
ing certain employees and by seeking return of materials provided to employees by the 
union - Board directing that employees be reinstated with compensation and certifying 
union under section 9.2 of the Act - Board directing that union be permitted to convene 
meeting of employees on company premises during working hours and directing employer 
to provide union with list of employees’ names, addresses and telephone numbers 


ROYAL SHIRT GOMPANY-LIMITED: REZA CT Wi xecusct sc sone a aternteees watactaeen: (Nov.) 


Change in Working Conditions - Construction Industry - Duty to Bargain in Good Faith - Reme- 


dies - Unfair Labour Practice - Employer violating ‘‘statutory freeze” in failing to contact 
union office when it needed new employees and in failing to pay wages and benefits 
required by collective agreement - Employer directed to compensate union on behalf of its 
members -Employer operating entirely outside terms of agreement during period of bar- 
gaining - Employer failing to make every reasonable effort to make a collective agreement - 
In circumstances of this case, however, Board preferring to allow bargaining process to con- 
tinue rather than to impose settlement on the parties under section 91(4)(d) of the Act - 
Parties directed to meet and bargain in good faith 


GENERAL WOOD PRODUCTS: RE. CJASLOGA L107), is cya steetensen (July) 


Change in Working Conditions - Damages - Hospital Labour Disputes Arbitration Act - Remedies 


- Unfair Labour Practice - Board determining and declaring that certain scheduling changes 
affecting job sharing arrangements violating statutory “freeze” - Board declining to direct 
employer to restore previous work schedules in view of collective agreement made by par- 
ties subsequent to filing complaint, but directing that affected employees be compensated 
according to formula set out in decision 


OAKVILLE IBE CARE GEN PERE J REGON ANG rr eine PORE. eee (Oct.) 


Change in Working Conditions - Hospital Labour Disputes Arbitration Act - Unfair Labour Prac- 


tice - Union alleging that employer breaching statutory ‘‘freeze” by altering hours of work 
of employees without its consent - Board satisfied that nothing in collective agreement or 
long-standing scheduling practice precluding the scheduling changes complained of - Appli- 
cations dismissed 


MOHAWK HOSPITAL SERVICES INC.; RE CUPE, LOCAL 1606.................. (Sept.) 


Change in Working Conditions - Interim Relief - Remedies - Unfair Labour Practice - Union 
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alleging that school board employers’ planned measures regarding taking of vacations 
breaching statutory freeze - Unions asking Board to make interim order directing employ- 
ers to permit employees to choose when they will take vacation during July and August - 
Union not relying on any potential harm beyond difficulty in remedy to individual employ- 
ees - Union not asserting any effect on wider labour relations context between parties - In 
absence of broader labour relations considerations, balance of harm not weighing in favour 
of making interim order - Applications dismissed 


LA SECTION CATHOLIQUE DU CONSEIL SCOLAIRE DE LANGUE FRANCAISE 
D’'OTTAWA-CARLETON; RE ASSOCIATION DES EMPLOYES D’OTTAWA- 
CARLETON (EMPLOYES DE BUREAU, DE SECRETARIAT ET EMPLOYES 
LGECETC IS COLUA ERY at eee. ce ete Oat ap OE a (Sept.) 844 


Change in Working Conditions - School Board and Teachers Collective Negotiations Act - Unfair 
Labour Practice - Whether wages and benefits paid to certain employees in bargaining unit 
constituting contravention of statutory freeze - Board rejecting argument that grievors were 
statutory form teachers and not occasional teachers within unit applied for - Employer’s 
alteration of those teachers’ terms and conditions violating the Act - Complaint allowed and 
compensation ordered 


LEEDS AND GRENVILLE COUNTY BOARD OF EDUCATION; RE 
OPT ee ed OTTER San eee Ph el ite onl Shou 7: (Feb.) 141 


Charges - Bargaining Unit - Certification - Evidence - Intimidation and Coercion - Membership 
Evidence - Petition - Board relying on section 8(4) of the Act and Rule 47 of the Rules of 
Procedure in declining to receive untimely employee evidence of objection - Employer and 
objecting employees raising allegations with respect to method of collection of member- 
ships by union - Board declining to inquire into certain matters not sufficiently particular- 
ized and determining that other allegations not causing Board to doubt reliability of mem- 
bership evidence - Board applying Hospital for Sick Children test and determining that 
employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA, 
RE GROUP OBB MPILO VEES 2 Wirsceiiecde5 ccs stapes bea ores davies oa eeinwoile caisties cnet (Mar. ) 246 


Charges - Certification - Intimidation and Coercion - Membership Evidence - Practice and Proce- 
dure - Following making of union’s certification application, employee alleging forgery on 
one of cards submitted with application - Union investigating and seeking to withdraw 
application - Union making subsequent certification application and requesting that Board 
transfer some of membership evidence filed in first application to subsequent application - 
Employer wishing membership evidence collected in first application to be declared of no 
value and seeking to have its allegations of intimidation heard - Employer also seeking bar 
on future certification applications - Board permitting first application to be withdrawn 
without imposing bar - Employer free to pursue allegations of intimidation in subsequent 
certification application 


CIRCLET FOOD INC.; RE USWA ..........cccccececeseneceeeeeeesneneneeeneeenenesereneeseenss (May) 406 


Charges - Certification - Evidence - Intimidation and Coercion - Petition - Practice and Procedure 
- Witness - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 
issuing 
TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF epee 
A Ee ee ee re hs hee pris a eee a Aree haben Uwe agian pela senses Apr. 
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Charges - Certification - Membership Evidence - Board certifying union following waiver of hear- 
ing by parties - Employer subsequently making ‘“‘non-sign” allegation - Registrar advising 
employer that, having investigated allegation, Board seeing no basis for proceeding further 
- Employer seeking reasons for Board’s decision not to proceed - Board explaining its pro- 
cedure with respect to “non-sign” or “doubtful signature” investigations and its require- 
ment of prima facie case - Revealing basis for Board’s conclusion regarding existence of 
prima facie case in any particular case would be inconsistent with confidentiality provisions 
of the Act regarding employee wishes concerning union representation 


BILOW'S: RACEWAY .AUTO.PARTS.ING. RE, UBCW “LOCAL 179 ius. cemcmcomns (May) 397 


Charter of Rights and Freedoms - Adjournment - Certification - Constitutional Law - Evidence - 
Natural Justice - Practice and Procedure - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that ‘‘application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.0.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LTD.); RE WA= CANADA; RE GROUP OF EMPLOYEES tit). suisse (Aug.) 798 


Charter of Rights and Freedoms - Certification - Constitutional Law - Judicial Review - Natural 
Justice - Petition - Representation Vote - Group of objecting employees filing “‘petition” in 
opposition to union after certification application filing date - Objecting employees asking 
Board to extend application filing date to allow timely filing of petition, and to conduct cer- 
tification hearing in Thunder Bay - Objecting employees also challenging constitutional 
validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOED‘ MINES ING) FOR A: DEMOCRATIC CHOICE. 2s ee ee (May) 471 


Charter of Rights and Freedoms - Certification - Constitutional Law - Natural Justice - Petition - 
Representation Vote - Group of objecting employees filing “petition” in opposition to 
union after certification application filing date - Objecting employees asking Board to 
extend application filing date to allow timely filing of petition, and to conduct certification 
hearing in Thunder Bay - Objecting employees also challenging constitutional validity of 
section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and asserting viola- 
tion of rules of natural justice - Board dismissing various objecting employees’ objections in 
oral ruling - Objecting employees then seeking to have application dismissed on grounds of 
reasonable apprehension of bias - Board finding no reasonable apprehension of bias and 
dismissing motion - Company’s request that Board exercise its discretion under section 8(3) 


of the Act to direct representation vote denied - Union enjoying support in excess of 55% in 
appropriate bargaining unit - Certificate issuing 


HEMLO GOLD MINES INC.; RE UNITED STEELWORKERS OF AMERICA; RE 
GRO NE) Va Ne Oe eee reece can a sees ei actes tase Gvade vg ekqe tase hnneenéeaaaines (Mar. ) 158 


Charter of Rights and Freedoms - Constitutional Law - Practice and Procedure - Stay - Unfair 
Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
GANGA WEOANADA) oti tene Leet tet cee And UI (Dec.) 1318 


Charter of Rights and Freedoms - Constitutional Law - Practice and Procedure - Stay - Unfair 
Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
CANAIDAN CAW=CANADA) #30 25 ttle iG ie ee eT A) (Dec.) 1318 


Collective Agreement - Abandonment - Accreditation - Bargaining Rights - Construction Indus- 
try - Construction Industry Grievance - Employer Support - Judicial Review - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule “‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Single judge of Divisional Court granting order compelling attendance of chair, vice-chair 
and registrar before special examiner to obtain information respecting Board procedures - 
Court dismissing motion to produce various reports and documents - Board bringing 
motion before panel of Divisional Court to set aside order of single judge - At opening of 
hearing, respondent moving to have member of the panel disqualified on basis of “appre- 
hended bias”’ - Respondent’s motion dismissed 


ELLIS-DON LIMITED; RE OLRB AND I.B.E.W., LOCAL 894 .............:seeeeee ees (Jan.) 80 


Collective Agreement - Bargaining Rights - Construction Industry - Parties - Practice and Proce- 
dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
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TION LTD., O.S. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
TEI MTT Vitiicc Attrcrrs at oe etre cat eee eeu eee Bea ROT RRC n te eA (Dec.) 1320 


Collective Agreement - Certification - Parties - Reconsideration - Timeliness - Labourers’ union 
seeking reconsideration of decision to grant early termination of collective agreement 
between CLAC and employer on ground that posting of Notice to Employees was inade- 
quate - Labourers’ union filing certification application in what would otherwise have been 
open period of collective agreement - Labourers’ union having sufficient interest to justify 
granting standing in its own right to seek reconsideration of early termination decision - 
Board finding posting of Notice to Employees inadequate - Institutional interest of Board 
in providing adequate notice to affected employees outweighing reliance interest of com- 
pany and CLAC on finality of Board’s early termination decision - Reconsideration applica- 
tion allowed - Upon counting of ballots, Labourers’ certification application dismissed 


LEDCOR INDUSTRIES LIMITED; RE CHRISTIAN LABOUR ASSOCIATION OF 
CANA DD Au lec te uceent cee maint exis lh) ela aie OR eas Oe tale teem aed (Aug.) 758 


Collective agreement - Duty to Bargain in Good Faith - Interference with Trade Unions - Final 
Offer Vote - Unfair Labour Practice - Employer final offer containing duration clause of 
June 30, 1993 to July 1, 1993 - Final offer vote under section 40 the Act taking place in 
December 1992 resulting in acceptance by employees - Union refusing to execute offer - 
Union asking Board to direct extension of duration clause contained in final offer to one 
year from date of final offer vote and to require execution of collective agreement bearing 
that term - Union’s application dismissed 


PEACOGKLUMBER LID. “RE RWDSU,AFL-CIO-CLO a eae aie en ee (July) 633 


Collective Agreement - Reference - Settlement - Minister of Labour referring question to Board 
as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence 
of written notification to employer of ratification, settlement not elevated to status of col- 
lective agreement - Written notice of ratification not required - Board advising Minister 
that collective agreement in effect between the parties 


DDM PLASTICS ING ;RETAM, LOCAL LODGE 2702.2 ea ee (Dec.) 1265 


Combination of Bargaining Units - Bargaining Unit - For many years, union representing unit of 
service technicians employed by employer in Toronto - Union newly certified to represent 
unit of employer’s service technicians in and around Sudbury - Union applying to combine 
bargaining units - Evidence not supporting finding that combination would cause employer 
serious labour relations problems - Board satisfied that larger bargaining unit in this case 
making labour relations sense - Board combining the bargaining units and remaining seized 
with regard to further remedial relief 


PREMARK CANADA INC.; RE INTERNATIONAL ASSOCIATION OF MACHIN- 
ISTS ANDAR ROSPACEIWORKERS 92. Wnt at eee ee eee ae (June) 540 


Combination of Bargaining Units - Bargaining Unit - Remedies - Union applying to combine 
hydro facility’s office bargaining unit and outside bargaining unit - Board reviewing relevant 
principles in connection with combination applications - Board also comparing its approach 
to combining bargaining units to method used by the Board to structure those units at the 
point of certification - Board concluding that combining units in this case would, to some 
extent, facilitate viable and stable bargaining and reduce fragmentation without causing 
serious labour relations problems - Board directing that the two units be combined and 
remaining seized to deal with any further remedial relief 


MISSISSAUGA HYDRO-ELECTRIC COMMISSION; RE IBEW, LOCAL 636... (June) 523 


Combination of Bargaining Units - Bargaining Unit - Remedies - Union representing full-time 
employees since 1987 - Union recently certified to represent part-time employees and 


= 


applying to combine bargaining units -Board satisfied that combining units would facilitate 
viable and stable collective bargaining and reduce fragmentation without causing serious 
labour relations problems - Board directing that the bargaining units be combined and 
remaining seized of any issues arising out of implementation of its order 


KINGSTONPAC CESS BUSS REGBR IEG Gr Wes vows se an neaersegeeth ot pres aes (July) 610 


Combination of Bargaining Units - Bargaining Unit - Union seeking to combine seven depart- 
ment store bargaining units in southern Ontario - Board considering and applying decision 
in Mississauga Hydro - Shift in union bargaining power flowing from combination order not 
the kind of serious labour relations problem contemplated by section 7(3) of the Act - 
Board concluding that combining units would would reduce fragmentation and facilitate 
viable and stable collective bargaining without causing serious labour relations problems - 
Board directing that bargaining units be combined and remaining seized with regard to fur- 
ther relief 


THE HUDSON’S BAY COMPANY; RE RWDSU AFL-CIO-CLC AND ITS LOCAL 
COR) Re MMP MIRE: Stee eC re Fie ENS Pea EO ie tS eed ines (Oct.) 1042 


Combination of Bargaining Units - Interim Relief - Remedies - Union seeking interim order pro- 
hibiting otherwise lawful strikes or lock-outs pending disposition of application to combine 
bargaining units - Board not finding reasons advanced for order sought sufficient to justify 
its imposition 


THE HYDRO-ELECTRIC COMMISSION OF THE CITY OF OTTAWA; RE IBEW, 
TONG ATG ees os ot or se de git Reels pins psi UG TT poles ~aiaaanscumab ude desparr arta Nimaads (Nov.) 125) 


Conciliation - Abandonment - Bargaining Rights - Construction Industry - Evidence - Judicial 
Review - Strike - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely “‘notice to 
bargain”, appointment of conciliation officer and issuance of “no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 
urgency - Court not satisfied that matter “urgent” and transferring application to Divisional 


Court 
ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER OF LABOUR), THE OLRB AND TUORT LOCA I93 i coceace te cas (Oct.) 1071 


Conciliation - Abandonment - Bargaining Rights - Construction Industry - Evidence - Picketing - 
Strike - Employer asserting that threatened strike unlawful on ground that union had previ- 
ously abandoned bargaining rights - Threatened strike following timely “notice to bargain”’, 
appointment of conciliation officer and issuance of ‘no board” report - Board declining to 
inquire into continued existence of bargaining rights in circumstances of this case - Board 
also not accepting employer’s assertion that threatened picketing by union improperly moti- 
vated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
WO EY-§ Hey cree re eR Ny cy PO noe roe SER ean oo COR Lt 8 (Nov.) 1117 


Conciliation - Bargaining Rights - Interim Relief - Reference - Remedies - Union Successor Sta- 
tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
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gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
401, 483,488, LOOOVANDglOSS 5 2.b tance Ravetaes. x. cetametah Mtr see ae ees Saaseas dn eeeteserat eee (Dec.) 


Conciliation - Constitutional Law - Reference - Related Employer - Sale of a Business - Whether 


labour relations of bus service company offered through local branches at Ajax and Kitch- 


ener falling within provincial jurisdiction - Bus service company engaging in “regular and 


continuous” cross-border charter activity among its various activities - Board finding that 
bus services offered across the province through local branches constituting core undertak- 
ing - Each branch not constituting separate undertaking within constitutional sense - Board 
advising minister that parties’ labour relations falling within federal jurisdiction 


CHARTERWAYS TRANSPORTATION LIMITED (AT KITCHENER, ONTARIO); 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220.....(Nov.) 


Constitutional Law - Adjournment - Certification - Charter of Rights and Freedoms - Evidence - 


Natural Justice - Practice and Procedure - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that “application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.0.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LTD.); RE IWA - CANADA; RE GROUP OF EMPLOYEEB.................. (Aug. ) 


Constitutional Law - Certification - Charter of Rights and Freedoms - Judicial Review - Natural 


Justice - Petition - Representation Vote - Group of objecting employees filing “‘petition” in 
Opposition to union after certification application filing date - Objecting employees asking 
Board to extend application filing date to allow timely filing of petition, and to conduct cer- 
tification hearing in Thunder Bay - Objecting employees also challenging constitutional 
validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOLD. MINES ING. FOR‘A/DEMOCRATIG:GHOICE wives MRR S Ben eels. (May) 


Constitutional Law - Certification - Charter of Rights and Freedoms - Natural Justice - Petition - 


Representation Vote - Group of objecting employees filing “petition” in opposition to 
union after certification application filing date - Objecting employees asking Board to 
extend application filing date to allow timely filing of petition, and to conduct certification 
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hearing in Thunder Bay - Objecting employees also challenging constitutional validity of 
section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and asserting viola- 
tion of rules of natural justice - Board dismissing various objecting employees’ objections in 
oral ruling - Objecting employees then seeking to have application dismissed on grounds of 
reasonable apprehension of bias - Board finding no reasonable apprehension of bias and 
dismissing motion - Company’s request that Board exercise its discretion under section 8(3) 
of the Act to direct representation vote denied - Union enjoying support in excess of 55% in 
appropriate bargaining unit - Certificate issuing 


HEMLO GOLD MINES INC.; RE UNITED STEELWORKERS OF AMERICA; RE 
GROUPZOE EMEEOMEES ceeee.. oy, cman tu.ilic went Sistas etek te bao ake ioaars (Mar.) 158 


Constitutional Law - Certification - Employer engaged in, among other things, maintenance and 
repair of ships - Whether employer’s labour relations falling within federal or provincial 
jurisdiction - Majority of company’s shipping-related sales consisting of repairs performed 
for ships docked over winter months when ships not in operation - Company’s activities not 
‘‘vital’’ to core federal undertakings as ‘‘operating systems” - Employer’s activities gener- 
ally carried out in autonomous and unintegrated fashion, separate and apart from federal 
undertakings’ ongoing operations - Board concluding that company’s operations falling 
within provincial labour relations jurisdiction - Certificate issuing 


KMT TECHNICAL SERVICES, A DIVISION OF 839197 ONTARIO LIMITED; RE 
UA AND I HE ONTARIO PIPE TRADES COUNCIL OF TEU A in seccnsas (Apr.) 344 


Constitutional Law - Certification - Employers engaged in decommissioning uranium mine - 
Whether employers’ labour relations within federal or provincial jurisdiction - Mines not 
operating, employers’ activities not involving production, refining or treatment of pre- 
scribed substance within meaning of Atomic Energy Control Act (A.E.C.A.), and employ- 
ers’ activities not otherwise “works or undertakings” within A.E.C.A. - Board satisfied that 
employers’ labour relations falling within provincial jurisdiction - Certificates granted 


RECLAMATION MANAGEMENT CANADA LTD.; IUOE, LOCAL 793 ......... (June) 549 


Constitutional Law - Certification - Judicial Review - Board determining that it had no jurisdic- 
tion over employees working at nuclear generating stations which were federal undertak- 
ings pursuant to the Constitution Act and s. 18 of the Atomic Energy Control Act - Divi- 
sional Court quashing Board decision - Court of Appeal reinstating Board decision and 
declaring that Canada Labour Code applies to Hydro employees employed at nuclear facili- 
ties coming under s.18 of the Atomic Energy Control Act - Supreme Court of Canada dis- 
missing appeal and confirming order of Court of Appeal reinstating decision of Ontario 
Labour Relations Board 


ONTARIO HYDRO; OLRB, THE SOCIETY OF ONTARIO HYDRO, PROFES- 
SIONAL AND ADMINISTRATIVE EMPLOYEES, CUPE - CLC ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000, THE COALITION TO STOP THE CERTIFICA- 
TION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOMS STE- 
VENS, C.S. STEVENSON, MICHELLE MORRISEY-O’RYAN AND GEORGE ORR; 
THE ATTORNEY GENERAL OF CANADA; RE THE ATTORNEY GENERAL FOR 
ONTARIO, THE ATTORNEY GENERAL OF QUEBEC AND THE ATTORNEY 
GENERAL FOR NEW BRUNSWICK ............c:ceeceenereeneeeeeneeeneeeeeeeensweceeeenes (Oct.) 1072 


Constitutional Law - Certification - Security Guard - Employer in business of providing security 
services to various clients, including various departments and agencies of the federal gov- 
ernment - Security service duties including controlling movement of people and material 
into and out of federal government buildings, reporting suspicious persons, preventing 
fires, enforcing fire safety standards and administering first aid - Board not persuaded that 
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security services provided integral to core federal undertaking - Board assuming jurisdiction 
to consider certification application - Certificate issuing 


NATIONAL PROTECTIVE SERVICE COMPANY LIMITED; RE UNITED STEEL- 
WORKERS: OR:AMBRIGAR Annie ie. Gant inl .«, anode Ne aree (Apr.) 


Constitutional Law - Certification - Unfair Labour Practice - Employer acting as common carrier 


engaged in haulage of waste - Employer transporting waste materials on regular and contin- 
uous basis to various locations in USA - Board accepting assertion that employer’s labour 
relations falling exclusively within legislative competence of Parliament of Canada -Appli- 
cations dismissed 


BROWNING-FERRIS INDUSTRIES LTD.; RE TEAMSTERS LOCAL UNION NO. 
BLOT ER agent ne Meepi aura teat toed ecard Ae ae een ae Men teat eke Metter ot ReUa ys (Oct.) 


Constitutional Law - Charter of Rights and Freedoms - Practice and Procedure - Stay - Unfair 


Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
CANADA (GAW-CANA DA) te tite Seine. to Unt ee eee Dalene the ie (Dec.) 


Constitutional Law - Conciliation - Reference - Related Employer - Sale of a Business - Whether 


labour relations of bus service company offered through local branches at Ajax and Kitch- 
ener falling within provincial jurisdiction - Bus service company engaging in “regular and 
continuous” cross-border charter activity among its various activities - Board finding that 
bus services offered across the province through local branches constituting core undertak- 
ing - Each branch not constituting separate undertaking within constitutional sense - Board 
advising minister that parties’ labour relations falling within federal jurisdiction 


CHARTERWAYS TRANSPORTATION LIMITED (AT KITCHENER, ONTARIO); 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220..... (Nov.) 


Constitutional Law - Construction Industry - Construction Industry Grievance - Judicial Review - 


Board dismissing employer’s submission that construction of banks within sphere of federal 
labour relations - Board assuming jurisdiction to deal with grievance - Bank seeking judicial 
review - Divisional Court finding construction of new bank building to be ordinary con- 
struction activity and within provincial jurisdiction - Judicial Review application dismissed - 
Motion for leave to appeal dismissed by Court of Appeal 


TORONTO-DOMINION BANK; RE CJA LOCAL 785, OLRB, ATTORNEY GEN- 
ERAL OF CANADA AND ATTORNEY GENERAL OF ONTARIO ..........0006.. (June) 


Constitutional Law - Reference - Municipal bus operation primarily intraprovincial, but extra- 


provincial bus transportation services making up continuous and regular part of the opera- 
tions - Board advising Minister that bus operation’s labour relations falling within federal 
jurisdiction 


TRANSIT WINDSOR; RE AMALGAMATED TRANSIT UNION, LOCAL 616... (July) 


Construction Industry - Abandonment - Bargaining Rights - Certification - Timeliness - Certifica- 


tion applications brought by Bricklayers’ union and Labourers’ union barred by collective 
agreement between City and CUPE - Board satisfied that CUPE collective agreement 
applying to groups of employees whom applicants seeking to represent - Board rejecting 
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alternative argument that CUPE abandoned bargaining rights with respect to employees 
covered by certification applications - Applications dismissed 


CORPORATION OF THE OF CITY OF ST. THOMAS; RE BAC, LOCAL 5; RE 
OUP Bee este eens iter stids See ctenn SO ih A as Eola duisead cee Oebita bark os edatee’s (May) 408 


Construction Industry - Abandonment - Bargaining Rights - Conciliation - Evidence - Judicial 
Review - Strike - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely “‘notice to 
bargain’, appointment of conciliation officer and issuance of “no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 
urgency - Court not satisfied that matter “urgent” and transferring application to Divisional 


Court 
ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER OF LABOUR), THE OLRB AND IUOE, LOCAL POS e We eeeesee (Oct.) 1071 


Construction Industry - Abandonment - Bargaining Rights - Conciliation - Evidence - Picketing - 
Strike - Employer asserting that threatened strike unlawful on ground that union had previ- 
ously abandoned bargaining rights - Threatened strike following timely “notice to bargain”, 
appointment of conciliation officer and issuance of “‘no board” report - Board declining to 
inquire into continued existence of bargaining rights in circumstances of this case - Board 
also not accepting employer’s assertion that threatened picketing by union improperly moti- 
vated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
TOG AIT OS EA lec hx £ CERES 0 ANTE NN SURE No cae one Ae me. ate (Nov.) 1117 


Construction Industry - Abandonment - Bargaining Rights - Construction Industry Grievance - In 
response to union’s grievance, employer submitting that union’s bargaining rights did not 
cover work in construction industry and that bargaining rights, in any event, abandoned - 
Board finding that union’s bargaining rights covering construction industry carpentry work 
and that bargaining rights not abandoned 


THE HUDSON’S BAY COMPANY; RE CJA, LOCAL 93...........-cseeceseseneeeeeeees (June) 563 


Construction Industry - Adjournment - Construction Industry Grievance - Interim Relief - Prac- 
tice and Procedure - Board noting that real dispute concerning geographic jurisdiction and 
concomitant right to work under applicable ICI provincial agreement of Labourers’ union 
locals 247 and 527 - Board adjourning proceeding and directing filing of detailed pleadings, 
including complete representations in support of the respective positions - Board issuing 
interim order under section 45(8) of the Act regarding right of certain contractors to assign 
work to members of locals 247 and 527 pending Board’s final determination of grievance 


BELLAI BROTHERS LTD.; RE L.I.U.N.A., LOCAL 247; RE L.I.U.N.A., LOCAL 
Bee Wee oh OL COPED Fare HONE 8, OU eh OE ee inectesarten eaten meer (Aug.) 117 


Construction Industry - Adjournment - Construction Industry Grievance - Practice and Procedure 
- Board granting adjournment request made by first responding employer but scheduling 
continuation dates peremptory to all responding parties - First responding employer 
directed to reimburse applicants for their share of section 126(4) expenses incurred with 
respect to adjourned hearing 


ONTARIO PAVING CONSTRUCTION LIMITED; RE IUOE, LOCAL 793........ (July) 630 


Construction Industry - Adjournment - Damages - Discharge - Practice and Procedure - Parties - 
Remedies - Unfair Labour Practice - Board denying adjournment where request coming In 
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the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug.) 


Construction Industry - Adjournment - Evidence - Judicial Review - Jurisdictional Dispute - Nat- 


ural Justice - Practice and Procedure - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METALIAND Al HANDEING GROUP ssn.c cote seeshon ton nas ease ree (Nov.) 


Construction Industry - Adjournment - Jurisdictional Dispute - Practice and Procedure - Sector 


Determination - Board declining to defer complaint to arbitration proceedings under the 
agreement between Labourers and Carpenters unions - Board denying request to make 
determination as to which sector of the construction industry the work in dispute falls into 
before proceeding with the merits of the jurisdictional dispute - Parties directed to file addi- 
tional material according to timetable set by the Board 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED, EASTERN 
CONSTRUCTION COMPANY LIMITED AND KONVEY CONSTRUCTION LIMIT- 
EDS REGIA’, LOCALZ7- AND ELEUINA LOCAIZ IC} nee, see eee (Feb.) 


Construction Industry - Bargaining Rights - Collective Agreement - Parties - Practice and Proce- 


dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
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ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., 0.8. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
LAN Io pekeiieta He tebe ah ARUN Gres alah deal, teow. (bseetn ton (Dec.) 1320 


Construction Industry - Bargaining Rights - Interim Relief - Practice and Procedure - Remedies - 
Unfair Labour Practice - Bricklayers’ union Local 2 alleging that Builders Association, Lab- 
ourers’ union and others committing unfair labour practice by, inter alia, agreeing to sub- 
contracting clause in collective agreement between them requiring bricklaying work to be 
performed by companies bound to agreement with Labourers’ union or Bricklayers’ union 
Local 1 - Local 2 requesting that operation of sub-contacting clause be stayed pending reso- 
lution of unfair labour practice complaint - Board commenting on lack of particularity and 
absence of supporting facts establishing first-hand knowledge in declaration filed by Local 2 
- Board also noting that interim relief applications may be decided without oral hearings 
and that parties who fail to provide complete written representations, as required by Rule 
86, do so at their peril - Only very discrete core of Local 2’s complaint supporting arguable 
case - Board considering delay in starting proceedings - No obvious reason why harm to 
Local 2 of denying application outweighing harm to responding parties of staying sub-con- 
tracting provision - Application for interim order dismissed 


METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION AND 
LIUNA, LOCAL 183; RE BAC, LOCAL 2; RE METROPOLITAN INDUSTRIAL & 
COMMERCIAL MASONRY CONTRACTORS INC.; RE MASONRY CONTRAC- 
TORS ASSOCIATION OESTORONT © UNC iicraiccceni svsasc cistern tans oe annene ineien sehen (Mar.) 219 


Construction Industry - Bargaining Rights - Reference - Whether to amend designation orders of 
Painters’ union and/or Labourers’ union and/or Insulators’ union by adding words “and 
employees engaged in the removal of asbestos” - Board not persuaded that any or all of the 
designations should be amended 


METROPOLITAN TORONTO DEMOLITION CONTRACTORS ASSOCIATION 
(THE “CONTRACTORS’ ASSOCIATION”), LIUNA (THE ‘“TLABOURERS”) AND 
HFIA (THE “INSULATORS”); RE PAT (THE “PAINTERS”’)..........:::0::::eeees (July) 612 


Construction Industry - Bargaining Unit - Certification - Employer replying to union’s construc- 
tion industry certification application by taking position that it was not a business in the 
construction industry - Union subsequently amending bargaining unit description - Board 
extending terminal date and re-posting - Board rejecting employer’s argument that “‘appli- 
cation date” should not be when application filed, but rather date on which union acknowl- 
edged that it did not pertain to the construction industry and requested change in the bar- 
gaining unit description - Certificate issuing 


PRECISION ALARMS AND SIGNAL SYSTEMS LIMITED; RE I.B.E.W., LOCAL 
165) | Yee ven ao AVR te ere ot eck fare Rip oC Rr acre eS ia aA aan acne (Apr.) 381 


Construction Industry - Certification - Certification Where Act Contravened - Discharge - 
Employer - Interference in Trade Unions - Intimidation and Coercion - Union alleging that 
when employer learned of certification application, it eliminated all employees known or 
believed to be union supporters - Parties disputing whether construction company or Indian 
Band the “employer” - Board finding construction company to be the “employer” and that 
termination of aggrieved employees tainted by anti-union animus - Union entitled to certifi- 
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cation on the basis of membership support in excess of 55 percent and under section 8 of 
the Act - Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 
RIVER, FIRST NATION (THE PIC 50 - HERON BAY INDIAN BAND); RE 
LE UNEATyLOC ATS 607 fe Ass Aa care S20 rr ON, he GE A ES (Jan.) 


Construction Industry - Certification - Dependent Contractor - Judicial Review - Whether certain 


individuals or entities properly characterized as “employees” or “dependent contracts”, or 
as “independent contractors” - Board f ding certain entities not dependent on respondent 
employer and therefore “independent contractors” - Carpentry business run by 2 partners 
and employing one helper - Whether, by using helper, partners of carpentry business 
engaging in entrepreneurial activity, such that they are independent contractors - Board 
finding partners and employee of carpentry business sufficiently dependent on respondent 
employer as to make it their employer the purposes of the Act - Certificates issuing - Divi- 
sional Court dismissing employer’s application for judicial review 


ALPA WOOD MOULDINGS COMPANY, A DIVISION OF ALPA LUMBER INC.; 
RE OLRB AND CARPENTERS ALLIED WORKERS, LOCAL 27, C.J.A. ........ (FeD,) 


Construction Industry - Change in Working Conditions - Duty to Bargain in Good Faith - Reme- 


dies - Unfair Labour Practice - Employer violating “‘statutory freeze” in failing to contact 
union office when it needed new employees and in failing to pay wages and benefits 
required by collective agreement - Employer directed to compensate union on behalf of its 
members -Employer operating entirely outside terms of agreement during period of bar- 
gaining - Employer failing to make every reasonable effort to make a collective agreement - 
In circumstances of this case, however, Board preferring to allow bargaining process to con- 
tinue rather than to impose settlement on the parties under section 91(4)(d) of the Act - 
Parties directed to meet and bargain in good faith 


GENERAL WOOD PRODUCTS REICIAMEOGAIMOI2 ae ree (July) 


Construction Industry - Collective Agreement - Abandonment - Accreditation - Bargaining 


Rights - Construction Industry Grievance - Employer Support -Judicial Review - Natural 
Justice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘‘F” in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Single judge of Divisional Court granting order compelling attendance of chair, vice-chair 
and registrar before special examiner to obtain information respecting Board procedures - 
Court dismissing motion to produce various reports and documents - Board bringing 


. motion before panel of Divisional Court to set aside order of single judge - At opening of 


hearing, respondent moving to have member of the panel disqualified on basis of ‘“appre- 
hended bias” - Respondent’s motion dismissed 


ELLIS-DON LIMITED; RE OLRB AND I.B.E.W., LOCAL 894 .........ccccccccccccees (Jan.) 


Construction Industry - Constitutional Law - Construction Industry Grievance - Judicial Review - 


Board dismissing employer’s submission that construction of banks within sphere of federal 
labour relations - Board assuming jurisdiction to deal with grievance - Bank seeking judicial 
review - Divisional Court finding construction of new bank building to be ordinary con- 
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struction activity and within provincial jurisdiction - Judicial Review application dismissed - 
motion for leave to appeal dismissed by Court of Appeal 


TORONTO-DOMINION BANK; RE CJA LOCAL 785, OLRB, ATTORNEY GEN- 
ERAL OF CANADA AND ATTORNEY GENERAL OF ONTARIO................ (June) a8 


Construction Industry - Construction Industry Grievance - Board concluding that manufacture 
and supply of concrete from permanent facility is not work covered by Teamsters’ and 
Operating Engineers’ Pipeline Agreement - Grievances dismissed 


CUSTOM CONCRETE NORTHERN LTD.; RE I.U.O.E. AND ITS LOCAL 793 (Feb.) 103 


Construction Industry - Construction Industry Grievance - Board finding issues concerning 
administration of pension plan to be arbitrable under terms of the various collective agree- 
ments between the parties - Board finding it appropriate for dispute to be determined 
under provisions of Ontario, rather than Nova Scotia collective agreement and that Board 
having jurisdiction to determine issue raised in employer’s grievance - In view of parties’ 
agreement on merits of grievance, Board finding that Board of Trustees not required to 
accept contributions to Pension Fund on behalf of employees by employers that are not 
parties to valid collective agreement 


NATIONAL ELEVATOR AND ESCALATOR ASSOCIATION; RE I.U.E.C. AND 
TTS. LOCALS DOr OUPANDD SO irae oe etree ot igs cet mecarae cue nnete we dee nee rstetn era nsts (June) 535 


Construction Industry - Construction Industry Grievance - Damages - Judicial Review - Remedies 
- Employer grieving against union and employee alleging improper claim and receipt of 
room and board allowance by employee - Employer claiming damages - Nothing in collec- 
tive agreement giving Board the power to award damages against employee - Board dismis- 
sing employer’s request for damages, but holding that declaratory relief available - Declara- 
tion issuing - Employer seeking judicial review - Divisional Court ruling that Board 
declined its jurisdiction to consider award of damages against the employee and remitting 
matter to the Board for its determination 


ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, THE; RE 
ONTARIO ALLIED CONSTRUCTION TRADES COUNCIL, HFIA, LOCAL 95, 
JAMESOORDVAND THE OLRBU ee AaciniG,. et. Shon nual hoe menses a8 (Mar.) 276 


Construction Industry - Construction Industry Grievance - Damages - Jurisdictional Dispute - 
Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within “same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL 473..........--sseseeeeeees (Dec.) 1392 


Construction Industry - Construction Industry Grievance - Damages - Reconsideration - Reme- 
dies - Board earlier finding violation of collective agreement in employer failure to observe 
mark-up process but making no damage award where union had not proved that it had 
members available to do the work - Board analyzing principles underlying “lost opportu- 
nity” damages and concluding that proof of loss essential to recovery - Union’s reconsidera- 
tion application dismissed 


BECHTEL CANADA INC., EPSCA AND; RE SMW, LOCAL 537........::::00csseee (July) 581 
Construction Industry - Construction Industry Grievance - Damages - Remedies - Board earlier 


finding employer in violation of collective agreement and awarding damages - Board reject- 
ing argument that employer ought to be relieved of its obligations to compensate for dam- 
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ages arising out of its violation of the collective agreement because it elected to use fewer 
employees on the job than it was required to pursuant to the terms of the collective agree- 
ment - Board rejecting argument that damages ought not to be paid to the union but, 
rather, directly to members who would have been employed or, alternatively, to union in 
trust on behalf of those specific members - Employer directed to pay quantified damages to 
union in trust on behalf of its members 


E:SsFOXILIMITED:RETVUOE-AND TVS LOCAL 93 vaca « crtenuater ants ada (Oct.) 


Construction Industry - Construction Industry Grievance - Damages - Remedies - Employer 


found in violation of collective agreement in failing to observe mark-up process in assigning 
disputed work - Union claiming loss of opportunity damages, but not proving that it had 
members available to do the work - Board declaring violation of agreement but making no 
damages award 


BECHTEL CANADA INC., EPSCA AND; RE ONTARIO SHEET METAL WORK- 
ERS’ AND ROOFERS’ CONFERENCE AND SHEET METAL WORKERS INTER- 
NATION SASSOCIATION LOCAL 537 ot 0 en aes tee eee (May) 


Construction Industry - Construction Industry Grievance - Practice and Procedure - Reconsidera- 


tion - Party seeking reconsideration not using Form A-47 - Reconsideration request not 
made within 30 day period specified in Rule 85 and containing nothing prompting Board to 
grant permission for late filing - Request failing to include complete representations or any 
submissions which responding party did not have opportunity to raise at hearing preceding 
decision - Reconsideration application denied 


MORAWK SERVICES RE Bas OU We LOCA 2 ee cca ee ger a te ee (Apr.) 


Construction Industry - Construction Industry Grievance - Practice and Procedure - Related 


Employer - Remedies - Responding parties not filing response to application, nor appearing 
at hearing - Board issuing declaration on the basis of material filed by the union indicating 
related activities under common control - Board’s Rule 19 also permitting Board to deem 
responding parties to have accepted all facts in the application when responding parties do 
not file responses as required by the Rules - Related employer liable to pay outstanding 
amounts under settlement and Board order in previous grievance referral - Board allowing 
grievance alleging failure to make remittances and awarding damages against both respond- 
ing parties 


LAKERIDGE ACOUSTICS, MALVERN DRYWALL SYSTEMS LTD. AND 950337 
ONTARIO INC. C.0.B. AS; RE ONTARIO COUNCIL OF THE INTERNATIONAL 
BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL UNION 


Construction Industry - Construction Industry Grievance - Related Employer - Remedies - Car- 


penters’ union having collective agreement with franchisor -Franchisees entering into agree- 
ments with non-union contractors to perform certain renovation work - Board finding that 
franchisees and franchisor carrying on related activities under common control and direc- 
tion - Board making single employer declaration, but limiting its application to renovations, 
including new store construction, agreed to between the responding parties 


THE SECOND CUP LTD., AND 953455 ONTARIO LIMITED; RE CJA LOCAL 
TO, Or ere te ak CR ee ee ee eee eee (Oct.) 


Construction Industry - Construction Industry Grievance - Remedies - Sheet Metal union and 


Plumbers’ union alleging employer failure to comply with “working agreement” binding 
employer to collective agreements in “residential sector’ - Employer claiming that Sheet 
Metal collective agreement restricted to specialty contractors and that subcontracting clause 
in Sheet Metal and in Plumbers’ collective agreements not applying to it as a general con- 
tractor - Employer also asserting that unions would not have been able to get work on con- 
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struction site identified in grievance because of bid depository arrangement and that dam- 
ages should be denied - Board finding collective agreements not restricted to “specialty 
contractors”, that working agreement binding employer to the collective agreements, and 
that subcontracting clauses effective against employer - Board finding employer in violation 
of collective agreements 


WEST YORK CONSTRUCTION 1984 LTD.; RE SMW, LOCAL 285 ................. (May) 


Construction Industry - Construction Industry Grievance - Union alleging breach of collective 
agreement’s lay-off procedure - Employer claiming that junior employees retained in 
employment pursuant to employer’s obligation under section 54 of the Workers’ Compensa- 
tion Act (WCA) and that compliance with WCA relieving it of prima facie breach of collec- 
tive agreement - WCA providing that section 54 not operating to displace collective agree- 
ment seniority provision - Board holding that lay-off procedure in collective agreement a 
seniority provision within meaning of WCA and that section 54 providing no defence for 
violation of collective agreement - Grievance allowed 


ONTARIO HYDRO AND EPSCA; RE ONTARIO ALLIED CONSTRUCTION 
TRADES COUNCIL AND CARPENTERS AND ALLIED WORKERS, LOCAL 27, 


Construction Industry - Construction Industry Grievance - Union alleging breach of subcontract- 
ing provision of collective agreement - ““Cleanup” work in question found to be work in the 
construction industry and covered by provincial collective agreement - Grievance allowed 


ELLIS-DON LIMITED; RE LIUNA, LOCAL 1036 AND LIUNA..................:0665 (July) 


Construction Industry - Construction Industry Grievance - Union grieving alleged violation of ICI 
agreement during commissioning phase of EMS and Fire Alarm System at hospital project - 
Board concluding that commissioning of a system or facility, including the software, is con- 
struction work - Any work performed during commissioning phase falling within jurisdic- 
tion of IBEW - Grievance allowed 


HONE YW ELI MIG eRe IB sae LOCAL S5aceetrqst ssaveeosne Seer cutinssoscnes (Feb.) 


Construction Industry - Construction Industry Grievance - Work by millwrights on barge found 
not to be construction work covered by Millwrights’ union collective agreement - Operating 
Engineers’ province wide agreement held not restricted in its application to construction 
industry and applying to work on barge - Millwrights’ grievance dismissed and Operating 
Engineers’ grievance allowed 


ES) POXMUIMM ED RE TU-0-Ey AND TVS LOCAL IOS Sim csccteecsseensseeecwecoen (Apr.) 


Construction Industry - Duty of Fair Referral - Parties - Practice and Procedure - Unfair Labour 
Practice - Business manager neither a necessary nor a proper party - Board granting respon- 
dent’s motion to dismiss application as against union’s business manager - Union’s business 
representative and business manager referring out-of-work members on basis of their sub- 
jective and personal opinions of members’ qualifications, abilities and interests - Union 
found to have contravened its own hiring hall working rules and section 70 of the Act - 
Complaint allowed and compensation ordered 


STEVEN SHEPPARD; RE BRIAN CHRISTIE, UA, LOCAL 463 ................:05 (June) 


Construction Industry - Duty of Fair Referral - Remedies - Unfair Labour Practice - Board previ- 
ously upholding complaint and reconvening on issue of damages - Board concluding that 
duty of fair referral complainant owing duty to union to mitigate losses, but not obliged to 
accept referrals as apprentice to fulfill duty - Board also deciding that damages should be 
reduced because of complainant’s unreasonable delay in filing complaint 


JAMES N. KRALL; RE C.J.A., LOCAL 785............cseccesseeesseeeeseeseenecseeeeena eens (Jan.) 
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Construction Industry - Duty of Fair Referral - Unfair Labour Practice - Union imposing fine on 
complainant following trial and conviction - Union refusing to issue referral slip to com- 
plainant in response to requested name hire - Union’s conduct in a number of respects 
found to be arbitrary, discriminatory and in bad faith - Board directing that complainant be 
compensated for losses flowing from violation of the Act and remaining seized 


MICHAEL A. RANKIN; RE LOCAL 721 OF THE BRIDGE, STRUCTURAL AND 
ORNAMENTAL TRONW ORKERS\OF AMERICA feb. cicstunnsss-<cssean cansstvbaneacae ot (July) 644 


Construction Industry - Evidence - Jurisdictional Dispute - Practice and Procedure - Labourers’ 
union and Carpenters’ union disputing assignment of certain work in context of demolition 
project - Work in dispute involving erection of wooden hoarding with canopy around site of 
building to be demolished, with hoarding to remain throughout construction of new build- 
ing on same site - Board considering how 1986 Labourers’ designation to represent ‘“‘con- 
struction labourers’ engaged in demolition in ICI sector impacting on work assignment dis- 
putes - Board determining that it ought to look initially to demolition project evidence (as 
opposed to evidence of all types of ICI work) within Board Area in question - Only where 
this practice evidence is insufficient to enable Board to dispose of matter will Board look to 
other ICI practice with the Board Area - Board directing that disputed work be assigned to 
Carpenters’ union 


DELSAN DEMOLITION LIMITED, CJA, LOCAL 494 AND; RE LIUNA, ONTARIO 
PROVINCIAL DISTRICT COUNCIL AND THE LIUNA, LOCAL 625.............. (Oct.) 963 


Construction Industry - Evidence - Jurisdictional Dispute - Practice and Procedure - Reconsidera- 
tion - Timeliness - Board making final order in jurisdictional dispute complaint following 
consultation with parties -Labourer’s union requesting reconsideration and arguing that 
Board improperly refused to hear certain evidence, that there was no evidence to support 
certain findings, and that Board misinterpreted material before it - Board explaining its 
approach to requests for reconsideration given need for finality in its adjudication - Board 
also explaining new “consultation” procedure for resolving jurisdictional dispute com- 
plaints - Board finding no reason to reconsider its disposition of the complaint - EPSCA’s 
separate reconsideration request dismissed as untimely under Rule 85 and on its merits 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ AND ROOFERS’ CONFERENCE, SMW, LOCAL 473 ................... (May) 442 


Construction Industry - Interim Relief - Practice and Procedure - Related Employer - Remedies - 
Sale of a Business - Union applying for interim orders directing pre-hearing production of 
relevant lists and documents - Orders issuing but Board noting that production orders may 
be made on written and properly particularized requests, including representations, without 
recourse to section 92.1 of the Act 


HIGHLAND YORK FLOORING COMPANY LIMITED AND HIGHLAND YORK 
INTERIORS INC.; RE CARPENTERS AND ALLIED WORKERS, LOCAL 27, 
> IR A RT aie Ne tte el Aine Andel tention te thin met Yall Mp) RRR GM arp cdi’ (July) 607 


Construction Industry - Jurisdictional Complaint - Labourers’ union and Carpenters’ union dis- 
puting assignment of work consisting of releasing, removal and dismantling of formwork 
built in connection with power plant foundation walls, heat recovery steam generator foun- 
dation piers, various machine base foundations, turbine bases and other piers - Board not 
finding trade agreement relied on by Labourers’ to be helpful in deciding dispute - Factors 
of collective bargaining relationships, skill and ability, and economy and efficiency not 
clearly favouring either trade - Work in dispute assigned to Carpenters’ union 


NICHOLLS RADTKE LIMITED, CJA, LOCAL 446; RE LIUNA, LOCAL UNION 
TOSGS, oc Setursase overseen eta oda cemutes ot re elie Pete ate EE er ae et on ee (Dec.) 1343 


Construction Industry - Jurisdictional Dispute - CUPE and IBEW disputing work assignment 
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involving installation of fibre optic and twisted pair copper cable at nuclear generating sta- 
tion - Board considering the competing collective agreements, skill and ability of the work- 
forces, employer preference and employer’s past practice within the province - Board deter- 
mining that work should be assigned to IBEW 


ONTARIO HYDRO AND CUPE, LOCAL 1000; RE IBEW, LOCAL UNION 
17SBnue MAAR TIEN RNIN EAR CUT INES 0 8 ca ON, tel sey omhonoyt (Nov.) 1167 


Construction Industry - Jurisdictional Dispute - Ironworkers’ union and Millwrights’ union disput- 
ing assignment of work in connection with material handling systems - Board satisfied that 
work in dispute should be assigned to composite crew , consisting of equal members of 
Ironworkers and Millwrights performing the work functions interchangeably - Board 
emphasizing that its decision not intended to apply to all “in-plant” construction work 


THE STATE GROUP LIMITED, STATE CONTRACTORS INC., MILLWRIGHTS 
DISTRICT COUNCIL OF ONTARIO, MILLWRIGHTS LOCAL 1244, CJA, 
ONTARIO ERECTORS ASSOCIATION INCORPORATED, ASSOCIATION OF 
MILLWRIGHTING CONTRACTORS OF ONTARIO; RE ITRONWORKERS’ DIS- 
TRICT COUNCIL OF ONTARIO AND THE BSOIW, LOCAL 700..............0.... (Dec.) 1397 


Construction Industry - Jurisdictional Dispute - Practice and Procedure - Board rejecting Mill- 
wrights’ union’s assertion that jurisdictional dispute ought to be withdrawn or dismissed on 
basis that there was no longer a “demand” for work in dispute as a result of a settlement 
between employer and Ironworkers’ union - Board dealing with entire chain of disputed 
work associated with material handling conveyor systems, including tagging, dismantling or 
disconnecting, the transporting of the dismantled systems, and their installation or recon- 
nection at the new site - Board satisfied that correct assignment was to composite crew con- 
sisting of equal numbers of Ironworkers and Millwrights - Order to be binding upon all 
other jobs undertaken in the future in Board Area #1 - Board declining Ironworkers’ 
request that orders be binding with respect to Board Areas #2 and #3 


COMSTOCK CANADA, A DIVISION OF LUNDRIGANS-COMSTOCK LIMITED, 
MILLWRIGHTS’ DISTRICT COUNCIL OF ONTARIO, MILLWRIGHTS, LOCAL 
1244, CJA, MILLWRIGHTS, LOCAL 1592, CJA; RE IRONWORKERS’ DISTRICT 
COUNGIEAOE ONTARIO AND BSOIW SL OCAL, 7100 a9. ict 5 Sse: ep ce ees te 22 (Aug.) 740 


Construction Industry - Practice and Procedure - Related Employer - Sale of a Business - 
Responding parties failing to reply to union’s applications -Union asking Board to deter- 
mine application without an oral hearing on the basis of material filed by the union and to 
deem facts pleaded in the application as having been accepted - Board granting union’s 
request -Related employer declaration issuing 


G.B. METALS LIMITED, APRICH ENTERPRISES LTD., ARNOLD GLEN BUR- 
SEY; RE IRON WORKERS DISTRICT COUNCIL OF ONTARIO AND THE BSOIW, | 
GUN Wie ip pla Sle ie asl Ui redo AU RA a eRe ae (June) 503 


Construction Industry - Related Employer - Sale of a Business - Board rejecting union’s submis- 
sion that certain individual constituting ‘‘key person” and that brief tenure of other individ- 
ual, found to be ‘“‘key person”, constituting contribution of the business or part of the busi- 
ness of predecessor to alleged successor employer - Successor rights application dismissed - 
Board not satisfied that responding companies operating under common control or direc- 
tion - Related employer application dismissed 


INPLANT CONTRACTORS INC. AND 911846 ONTARIO LIMITED C.O.B. AS 
FLINT INDUSTRIAL SERVICES AND FLINT RIGGERS AND ERECTORS INC.; 
RE MILLWRIGHT DISTRICT COUNCIL OF ONTARIO ON ITS OWN BEHALF 
AND ON BEHALF OF LOCAL 1244............cccceeeeeeneeeeeeeeneeneneneeneeeeeseeneeeenees (May) 421 


Construction Industry - Related Employer - Sale of a Business - Responding employers operating 
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demolition businesses owned by father and son - Board finding no sale of equipment or 
other commercial transactions between responding employers, but determining that good- 
will in effect transferred from father’s business to son’s business - Board finding sale of a 
business -Employers also engaged in same business under joint direction or control - 
Related employer declaration issuing 


KEPIC WRECKING INC. AND 963590 ONTARIO INC. C.O.B. AS KEPIC WRECK- 
ING? RE. EIUNA; LOCAL 837 catsct tuccicontedneasnnan sis adh aeenaeteawne ve stes maine ee alnantamewses (June) 516 


Construction Industry - Related Employer - Voluntary Recognition - Board rejecting submission 
that making related employer declaration would extend, rather than preserve bargaining 
rights and that voluntary recognition agreement in this case was for a fixed term which 
ended in April 1992 - Employer cannot enter into collective bargaining relationship on trial 
or purely time-limited basis - Rule of contra proferentem not applying in this case - Board 
satisfied that no untoward delay by applicants in bringing application and that responding 
parties not prejudiced by delay -Application granted 


WOODSTOCK ROOFING AND SHEET METAL, GREAT NORTH INDUSTRIES 
INC. AND GNI CONSTRUCTION LTD., #515422 ONTARIO LIMITED, C.O.B. AS; 
RE ONTARIO SHEET METAL WORKERS’ & ROOFERS’ CONFERENCE AND 
SMW “HOGATNS305 00n,- uaabaworl tne arnt... sett lenienatenel 3 ae (May) 459 


Construction Industry - Sector Determination - Board finding construction of underground con- 
crete water storage tank to be work in the ICI sector of the construction industry, and not 
in heavy engineering sector or sewer and watermain sector as asserted by Labourers’ union 
- Declaration issuing accordingly 


MATHEWS CONTRACTING INC.; RE CJA, LOCAL 18; RE LIUNA.............. (Dec.) foc 


Construction Industry Grievance - Construction Industry - Union grieving alleged violation of ICI 
agreement during commissioning phase of EMS and Fire Alarm System at hospital project - 
Board concluding that commissioning of a system or facility, including the software, is con- 
struction work - Any work performed during commissioning phase falling within jurisdic- 
tion of IBEW - Grievance allowed 


HONE YWECELIMIVED: RETR EW. OO Rita gs sacs Seer e enna aaes (Feb.) 128 


Construction Industry Grievance - Abandonment - Accreditation - Bargaining Rights - Collective 
Agreement - Construction Industry - Employer Support -Judicial Review - Natural Justice - 
Whether respondent bound by provincial ICI agreement - 1962 working agreement signed 
by person with actual authority and not under duress - Board affirming and applying rea- 
soning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not 
limited to six civil trades - Respondent’s submission on employer support rejected - Union’s 
withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include respon- 
dent on Schedule “‘F” in connection with 1975 accreditation of Electrical Contractors Asso- 
ciation not signifying abandonment of bargaining rights - Respondent bound by provincial 
ICI agreement - Grievance allowed - Respondent applying for judicial review on ground 
that full Board meeting violated rules of natural justice and seeking interim relief - Single 
judge of Divisional Court granting order compelling attendance of chair, vice-chair and reg- 
istrar before special examiner to obtain information respecting Board procedures - Court 
dismissing motion to produce various reports and documents - Board bringing motion 
before panel of Divisional Court to set aside order of single judge - At opening of hearing, 
respondent moving to have member of the panel disqualified on basis of “‘apprehended 
bias” - Respondent’s motion dismissed 


ELLIS-DON LIMITED? RE-OLRBIAND TBE WS VOGAL $94 sere (Jan.) 80 


Construction Industry Grievance - Abandonment - Bargaining Rights - Construction Industry - In 
response to union’s grievance, employer submitting that union’s bargaining rights did not 
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cover work in construction industry and that bargaining rights, in any event, abandoned - 
Board finding that union’s bargaining rights covering construction industry carpentry work 
and that bargaining rights not abandoned 


THE HUDSON SIDA Ye eOMPAN TERE CIA SCOCAL DS oes edounnancusconnnnese ass (June) 563 


Construction Industry Grievance - Adjournment - Construction Industry - Interim Relief - Prac- 
tice and Procedure - Board noting that real dispute concerning geographic jurisdiction and 
concomitant right to work under applicable ICI provincial agreement of Labourers’ union 
locals 247 and 527 - Board adjourning proceeding and directing filing of detailed pleadings, 
including complete representations in support of the respective positions - Board issuing 
interim order under section 45(8) of the Act regarding right of certain contractors to assign 
work to members of locals 247 and 527 pending Board’s final determination of grievance 


BELLAI BROTHERS LTD.; RE L.I.U.N.A., LOCAL 247; RE L.I.U.N.A., LOCAL 
SVE Pa A hs are Aes oh Reith he te RA rsa et eo SMU eGR ep cn ri Pats OOS ERE CECE ELS ee (Aug.) aig 


Construction Industry Grievance - Adjournment - Construction Industry - Practice and Procedure 
- Board granting adjournment request made by first responding employer but scheduling 
continuation dates peremptory to all responding parties - First responding employer 
directed to reimburse applicants for their share of section 126(4) expenses incurred with 
respect to adjourned hearing 


ONTARIO PAVING CONSTRUCTION LIMITED; RE IUOE, LOCAL 793........ (July) 630 


Construction Industry Grievance - Constitutional Law - Construction Industry - Judicial Review - 
Board dismissing employer’s submission that construction of banks within sphere of federal 
labour relations - Board assuming jurisdiction to deal with grievance - Bank seeking judicial 
review - Divisional Court finding construction of new bank building to be ordinary con- 
struction activity and within provincial jurisdiction - Judicial Review application dismissed - 
motion for leave to appeal dismissed by Court of Appeal 


TORONTO-DOMINION BANK; RE CJA LOCAL 785, OLRB, ATTORNEY GEN- 
ERAL OF CANADA AND ATTORNEY GENERAL OF ONTARIO ................ (June) 578 


Construction Industry Grievance - Construction Industry - Board concluding that manufacture 
and supply of concrete from permanent facility is not work covered by Teamsters’ and 
Operating Engineers’ Pipeline Agreement - Grievances dismissed 


CUSTOM CONCRETE NORTHERN LTD.; RE I.U.O.E. AND ITS LOCAL 793 (Feb.) 103 


Construction Industry Grievance - Construction Industry - Board finding issues concerning 
administration of pension plan to be arbitrable under terms of the various collective agree- 
ments between the parties - Board finding it appropriate for dispute to be determined 
under provisions of Ontario, rather than Nova Scotia collective agreement and that Board 
having jurisdiction to determine issue raised in employer's grievance - In view of parties’ 
agreement on merits of grievance, Board finding that Board of Trustees not required to 
accept contributions to Pension Fund on behalf of employees by employers that are not 
parties to valid collective agreement 


NATIONAL ELEVATOR AND ESCALATOR ASSOCIATION; RE 1.U.E.C. AND 
ITS DOGAES 30. 90 AND 990 ovrist ce nas opi sitnian ae «nents annmniie inns suibirms sp aie eine eR ane beaia sina (June) 339 


Construction Industry Grievance - Construction Industry - Damages - Judicial Review - Remedies 
- Employer grieving against union and employee alleging improper claim and receipt of 
room and board allowance by employee - Employer claiming damages - Nothing in collec- 
tive agreement giving Board the power to award damages against employee - Board dismis- 
sing employer’s request for damages, but holding that declaratory relief available - Declara- 
tion issuing - Employer seeking judicial review - Divisional Court ruling that Board 
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declined its jurisdiction to consider award of damages against the employee and remitting 
matter to the Board for its determination 


ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, THE; RE 
ONTARIO ALLIED CONSTRUCTION TRADES COUNCIL, HFIA, LOCAL 95, 
JAMES CORD. AND THE OLRB oss sce ge soca e sna anne cnetoernen nee vans oe (Mar.) 


Construction Industry Grievance - Construction Industry - Damages - Jurisdictional Dispute - 


Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within “‘same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL 473.000... ccs ees (Dec.) 


Construction Industry Grievance - Construction Industry - Damages - Reconsideration - Reme- 


dies - Board earlier finding violation of collective agreement in employer failure to observe 
mark-up process but making no damage award where union had not proved that it had 
members available to do the work - Board analyzing principles underlying “lost opportu- 
nity” damages and concluding that proof of loss essential to recovery - Union’s reconsidera- 
tion application dismissed 


BECHTEL CANADA. ING. .EPSCA ANDRE SMW. LOCA 937 occ ncn ance (July) 


Construction Industry Grievance - Construction Industry - Damages - Remedies - Board earlier 


finding employer in violation of collective agreement and awarding damages - Board reject- 
ing argument that employer ought to be relieved of its obligations to compensate for dam- 
ages arising out of its violation of the collective agreement because it elected to use fewer 
employees on the job than it was required to pursuant to the terms of the collective agree- 
ment - Board rejecting argument that damages ought not to be paid to the union but, 
rather, directly to members who would have been employed or, alternatively, to union in 
trust on behalf of those specific members - Employer directed to pay quantified damages to 
union in trust on behalf of its members 


E.S, FOX LIMITED; RE T1UOE-AND ITS LOCAL 93 o.com sags es sages eee oreaeaae’ (Oct.) 


Construction Industry Grievance - Construction Industry - Damages - Remedies - Employer 


found in violation of collective agreement in failing to observe mark-up process in assigning 
disputed work - Union claiming loss of opportunity damages, but not proving that it had 
members available to do the work - Board declaring violation of agreement but making no 
damages award 


BECHTEL CANADA INC., EPSCA AND; RE ONTARIO SHEET METAL WORK- 
ERS’ AND ROOFERS’ CONFERENCE AND SHEET METAL WORKERS INTER- 
NATIONAL ASSOCTATION, LOCAL SSF reece geek tarts anes ese Sacane cans eae ane (May) 


Construction Industry Grievance - Construction Industry - Practice and Procedure - Reconsidera- 


tion - Party seeking reconsideration not using Form A-47 - Reconsideration request not 
made within 30 day period specified in Rule 85 and containing nothing prompting Board to 
grant permission for late filing - Request failing to include complete representations or any 
submissions which responding party did not have opportunity to raise at hearing preceding 
decision - Reconsideration application denied 


MOHAWK SERVICES RE'BS: OF EWE LOCAL oie eetercan fice cteceusneeree aanee (Apr.) 


Construction Industry Grievance - Construction Industry - Practice and Procedure - Related 


Employer - Remedies - Responding parties not filing response to application, nor appearing 
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at hearing - Board issuing declaration on the basis of material filed by the union indicating 
related activities under common control - Board’s Rule 19 also permitting Board to deem 
responding parties to have accepted all facts in the application when responding parties do 
not file responses as required by the Rules - Related employer liable to pay outstanding 
amounts under settlement and Board order in previous grievance referral - Board allowing 
grievance alleging failure to make remittances and awarding damages against both respond- 
ing parties 


LAKERIDGE ACOUSTICS, MALVERN DRYWALL SYSTEMS LTD. AND 950337 
ONTARIO INC. C.O.B. AS; RE ONTARIO COUNCIL OF THE INTERNATIONAL 
BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL UNION 
ects ee rs ee ee ere ee eee (Feb.) 137 


Construction Industry Grievance - Construction Industry - Related Employer - Remedies - Car- 
penters’ union having collective agreement with franchisor -Franchisees entering into agree- 
ments with non-union contractors to perform certain renovation work - Board finding that 
franchisees and franchisor carrying on related activities under common control and direc- 
tion - Board making single employer declaration, but limiting its application to renovations, 
including new store construction, agreed to between the responding parties 


THE SECOND CUP LTD., AND 953455 ONTARIO LIMITED; RE CJA LOCAL 
75) Rm SIM Se On ede lies ates (Oct.) 1060 


Construction Industry Grievance - Construction Industry - Remedies - Sheet Metal union and 
Plumbers’ union alleging employer failure to comply with “working agreement” binding 
employer to collective agreements in “residential sector” - Employer claiming that Sheet 
Metal collective agreement restricted to specialty contractors and that subcontracting clause 
in Sheet Metal and in Plumbers’ collective agreements not applying to it as a general con- 
tractor - Employer also asserting that unions would not have been able to get work on con- 
struction site identified in grievance because of bid depository arrangement and that dam- 
ages should be denied - Board finding collective agreements not restricted to ‘‘specialty 
contractors”, that working agreement binding employer to the collective agreements, and 
that subcontracting clauses effective against employer - Board finding employer in violation 
of collective agreements 


WEST YORK CONSTRUCTION 1984 LTD.; RE SMW, LOCAL 285 ..............0 (May) 456 


Construction Industry Grievance - Construction Industry - Union alleging breach of collective 
agreement’s lay-off procedure - Employer claiming that junior employees retained in 
employment pursuant to employer’s obligation under section 54 of the Workers’ Compensa- 
tion Act (WCA) and that compliance with WCA relieving it of prima facie breach of collec- 
tive agreement - WCA providing that section 54 not operating to displace collective agree- 
ment seniority provision - Board holding that lay-off procedure in collective agreement a 
seniority provision within meaning of WCA and that section 54 providing no defence for 
violation of collective agreement - Grievance allowed 


ONTARIO HYDRO AND EPSCA; RE ONTARIO ALLIED CONSTRUCTION 
TRADES COUNCIL AND CARPENTERS AND ALLIED WORKERS, LOCAL 27, 
Carried rename remem ts Paine Wie rhe PRE Ge Je) Ln Ii Ale ie he oak (July) 625 


Construction Industry Grievance - Construction Industry - Union alleging breach of subcontract- 
ing provision of collective agreement - “Cleanup” work in question found to be work in the 
construction industry and covered by provincial collective agreement - Grievance allowed 


ELLIS-DON LIMITED; RE LIUNA, LOCAL 1036 AND LIUNA ........-seseesseee (July) 589 
Construction Industry Grievance - Construction Industry - Work by millwrights on barge found 


not to be construction work covered by Millwrights’ union collective agreement - Operating 
Engineers’ province wide agreement held not restricted in its application to construction 
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industry and applying to work on barge - Millwrights’ grievance dismissed and Operating 
Engineers’ grievance allowed 


ES: FOXCLIVUTEDS RE LU OTE FAND TES LOCA TOS setae ctr eee rene (Apr.) BPA 


Crown Transfer - Bargaining Rights - Ministry of Correctional Services contracting with several 
community organizations to provide various services to inmates including discharge plan- 
ning, cultural liaison, and counselling - Whether each contract constituting transfer of part 
of Crown’s ‘“‘undertaking”’ to the community agency - Board not persuaded that the right to 
perform particular services created by subcontract is “part”? of Crown’s “undertaking”’ to 
which bargaining rights attach or which create successorship on execution of contract - 
Applications dismissed 


ST. LEONARD’S SOCIETY OF METROPOLITAN TORONTO, THE CROWN IN 
RIGHT OF ONTARIO AS REPRESENTED BY THE MINISTRY OF CORREC- 
TIONAESER VICESPAND?RE OPS BU rater et a tacea hi aes eta Pe Cee (Jan.) 56 


Damages - Construction Industry - Construction Industry Grievance - Judicial Review - Remedies 
- Employer grieving against union and employee alleging improper claim and receipt of 
room and board allowance by employee - Employer claiming damages - Nothing in collec- 
tive agreement giving Board the power to award damages against employee - Board dismis- 
sing employer’s request for damages, but holding that declaratory relief available - Declara- 
tion issuing - Employer seeking judicial review - Divisional Court ruling that Board 
declined its jurisdiction to consider award of damages against the employee and remitting 
matter to the Board for its determination 


ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, THE; RE 
ONTARIO ALLIED CONSTRUCTION TRADES COUNCIL, HFIA, LOCAL 95, 
JAMES CORDPAND THE. OL RBI. 220 ORE EI Te rete a. Bol eae (Mar.) 276 


Damages - Adjournment - Construction Industry - Discharge - Practice and Procedure - Parties - 
Remedies - Unfair Labour Practice - Board denying adjournment where request coming in 
the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug.) (pa 


Damages - Change in Working Conditions - Hospital Labour Disputes Arbitration Act - Remedies 
- Unfair Labour Practice - Board determining and declaring that certain scheduling changes 
affecting job sharing arrangements violating statutory “freeze” - Board declining to direct 
employer to restore previous work schedules in view of collective agreement made by par- 
ties subsequent to filing complaint, but directing that affected employees be compensated 
according to formula set out in decision 


OAKVILLE LIFECAREJGENT REMRE ONAtS (netted 0 re A ee ke (Oct.) 980 


Damages - Construction Industry - Construction Industry Grievance - Jurisdictional Dispute - 
Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within “same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL 473 .nni cc ccseseceteovaetsan (Dec.) 1392 


Damages - Construction Industry - Construction Industry Grievance - Reconsideration - Reme- 
dies - Board earlier finding violation of collective agreement in employer failure to observe 
mark-up process but making no damage award where union had not proved that it had 
members available to do the work - Board analyzing principles underlying “lost opportu- 
nity” damages and concluding that proof of loss essential to recovery - Union’s reconsidera- 
tion application dismissed 


BECHTEL CANADA ING; EPSCA AND; RE SMW, LOCAL 537... ..ccc.codecseseess (July) 581 


Damages - Construction Industry - Construction Industry Grievance - Remedies - Board earlier 
finding employer in violation of collective agreement and awarding damages - Board reject- 
ing argument that employer ought to be relieved of its obligations to compensate for dam- 
ages arising out of its violation of the collective agreement because it elected to use fewer 
employees on the job than it was required to pursuant to the terms of the collective agree- 
ment - Board rejecting argument that damages ought not to be paid to the union but, 
rather, directly to members who would have been employed or, alternatively, to union in 
trust on behalf of those specific members - Employer directed to pay quantified damages to 
union in trust on behalf of its members 


E:S, FOX LIMITED: RE TUOE ANDTTS LOCALE 793 0. rion ie ecsn secs escseetacensecans (Oct.) 970 


Damages - Construction Industry - Construction Industry Grievance - Remedies - Employer 
found in violation of collective agreement in failing to observe mark-up process in assigning 
disputed work - Union claiming loss of opportunity damages, but not proving that it had 
members available to do the work - Board declaring violation of agreement but making no 
damages award 


BECHTEL CANADA INC., EPSCA AND; RE ONTARIO SHEET METAL WORK- 
ERS’ AND ROOFERS’ CONFERENCE AND SHEET METAL WORKERS INTER- 
NATIONAL ASSOCIATION, LOCAIC5 37 1 i2k...peansen vetnear ten ceressnnnsncies sr alnsvnnntions (May) 400 


Damages - Discharge - Duty of Fair Representation - Remedies - Unfair Labour Practice - Board 
earlier finding union in violation of duty of fair representation, but parties failing to agree 
on appropriate remedy - Reinstatement with compensation for nine months lost wages 
ordered - In assessing damages, Board not taking into account two-month delay in com- 
plaining to Board, but making deduction for failure to adequately mitigate and for com- 
plainant’s admitted misconduct prior to discharge 


TIM TURNER; RE THE RETAIL, WHOLESALE BAKERY AND CONFECTION- 
ERY WORKERS UNION, LOCAL 461 OF THE R.W.D.S.U. AFL:CIO:CLC AND 
RICK KENT, ALF DAVIS, GARY SAGE, AB PLAYER; RE WESTON 
FAKE RUGS et et ee ee rors cc cdtnch bare ccntente (Aug.) 811 


Damages - Duty to Bargain in Good Faith - Final Offer Vote - Interference in Trade Unions - 
Judicial Review - Lockout - Natural Justice - Remedies - Unfair Labour Practice - 
Employer engaging in illegal lockout by transferring bargaining unit work to another com- 
pany immediately before strike/lockout deadline - Work transfer motivated at least in part 
by desire to avoid union - Employer breaching duty to bargain in good faith by sending 
uninformed representatives to bargaining table, by failing to disclose contemplated transfer 
of work, and by bargaining directly with employees hired to work at other company - Direct 
bargaining constituting interference in trade union - Employer demand for employee con- 
sent to release of addresses for final offer vote constituting interference in trade union - 
Board ordering employer to cease and desist from violations of Act - Board ordering 
resumption of bargaining meetings - Board ordering employer to compensate all bargaining 
unit employees for monetary losses arising out of breaches - Board ordering employer to 
pay union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
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and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 
GF. ie price elias 5 USne: 8 eehre teal alah aicectnliepe tna Pekn renin tg miners SIR sree ha ethene ants (Jan.) 83 


Dependent Contractor - Certification - Construction Industry - Judicial Review - Whether certain 
individuals or entities properly characterized as ““employees” or “‘dependent contracts’’, or 
as ‘independent contractors” - Board finding certain entities not dependent on respondent 
employer and therefore “‘independent contractors” - Carpentry business run by 2 partners 
and employing one helper - Whether, by using helper, partners of carpentry business 
engaging in entrepreneurial activity, such that they are independent contractors - Board 
finding partners and employee of carpentry business sufficiently dependent on respondent 
employer as to make it their employer the purposes of the Act - Certificates issuing - Divi- 
sional Court dismissing employer’s application for judicial review 


ALPA WOOD MOULDINGS COMPANY, A DIVISION OF ALPA LUMBER INC.; 
RE OLRB AND CARPENTERS ALLIED WORKERS, LOCAL 27, C.J.A. ........ (Feb,) 154 


Dependent Contractor - Employee - Certification - Whether certain drivers engaged by respon- 
dent newspapers dependent contractors or independent contractors - Board noting various 
features distinguishing drivers from other employees of the respondent newspapers - Driv- 
ers held to be independent contractors - Certification applications dismissed 


AJAX/PICKERING NEWS ADVERTISER, METROLAND PRINTING, PUBLISH- 
ING AND DISTRIBUTING LIMITED C.O.B. AS; RE RWDSU, AFL:CIO:CLC. (June) 473 


Discharge - Adjournment - Construction Industry - Damages - Practice and Procedure - Parties - 
Remedies - Unfair Labour Practice - Board denying adjournment where request coming in 
the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug.) TAA 


Discharge - Adjournment - Environmental Protection Act - Evidence - Health and Safety - Prac- 
tice and Procedure - Settlement - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INC: AND FUJ! PHOTO FILM Coc EID. RE.PRED NICHOLAS «...5... 2-22. (June) 494 


Discharge - Adjustment Plan - Interference in Trade Unions - Interim Relief - Remedies - Unfair 
Labour Practice - Bargaining unit chairperson discharged some months before scheduled 
closure of part of employer’s plant - Chairperson’s discharge grievance being arbitrated, but 
arbitration proceeding likely to continue beyond closure date - Employer refusing to discuss 


adjustment plan with union so long as chairperson included on union’s bargaining commit- 
tee - Union seeking order preventing employer from refusing to allow chairperson to partic- 
ipate as member of union committee negotiating adjustment plan - Employer identifying no 
significant harm resulting from granting order sought - Board directing employer to cease 
and desist from refusing to recognize and deal with chairperson as member of union com- 
mittee, and also to meet with union committee in order that parties may bargain in good 
faith to make adjustment plan 


CROWN FAB DIVISION, THE ALLEN GROUP CANADA, LIMITED; RE 
NATIONAL AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS UNION OF CANADA (CAW-CANADA) AND ITS LOCAL 1256 ... (Oct.) 960 


Discharge - Certification - Certification Where Act Contravened - Construction Industry - 
Employer - Interference in Trade Unions - Intimidation and Coercion - Union alleging that 
when employer learned of certification application, it eliminated all employees known or 
believed to be union supporters - Parties disputing whether construction company or Indian 
Band the “employer” - Board finding construction company to be the “employer” and that 
termination of aggrieved employees tainted by anti-union animus - Union entitled to certifi- 
cation on the basis of membership support in excess of 55 percent and under section 8 of 
the Act - Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 


Discharge - Certification - Certification Where Act Contravened - Discharge for Union Activity - 
Board finding that employer violated the Act by laying off two employees and by soliciting 
and obtaining signatures of employees on anti-union petition - Employer directed to rein- 
state and compensate employees, to allow union to meet with bargaining unit employees 
during normal working hours, and to post Board notice in workplace - Board also certifying 
union under section 9.2 of the Act 


CMP GROUP (1985) LTD.; RE LAUNDRY AND LINEN DRIVERS AND INDUS- 
TRIAL WORKERS UNION, LOCAL 847............:.ceceeceeeec nee eeeeenee tenner eeeeeeen eens (Dec.) 1247 


Discharge - Certification - Certification Where Act Contravened - Discharge for Union Activity - 
Intimidation and Coercion - Remedies - Unfair Labour Practice - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature’s amendment of section 9.2 of 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC.; RE CLIPEs sak (Oct.) 938 


Discharge - Certification - Certification Where Act Contravened - Discharge for Union Activity - 
Remedies - Unfair Labour Practice - Board finding that employer violated Act by discharg- 
ing certain employees and by seeking return of materials provided to employees by the 
union - Board directing that employees be reinstated with compensation and certifying 
union under section 9.2 of the Act - Board directing that union be permitted to convene 
meeting of employees on company premises during working hours and directing employer 
to provide union with list of employees’ names, addresses and telephone numbers 


ROYAL SHIRT COMPANY LIMITED; RE ACTWU ........--:1:sssesssrertetttttetrtees (Nov.) 1177 


Discharge - Damages - Duty of Fair Representation - Remedies - Unfair Labour Practice - Board 
earlier finding union in violation of duty of fair representation, but parties failing to agree 
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On appropriate remedy - Reinstatement with compensation for nine months lost wages 
ordered - In assessing damages, Board not taking into account two-month delay in com- 
plaining to Board, but making deduction for failure to adequately mitigate and for com- 
plainant’s admitted misconduct prior to discharge 


TIM TURNER; RE THE RETAIL, WHOLESALE BAKERY AND CONFECTION- 
ERY WORKERS UNION, LOCAL 461 OF THE R.W.D.S.U. AFL:CIO:CLC AND 
RICK KENT, ALF DAVIS, GARY SAGE, AB PLAYER; RE WESTON 
BAKERIES Os 2 eee RU AER I eR aren runs (Aug.) 


Discharge - Discharge for Union Activity - Evidence - Interim Relief - Practice and Procedure - 


Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
LIS/6SSUE LAE LE BR PASO REEO Semriatvel sof, alt Reale tirtmeatials 5 (Mar. ) 


Discharge - Discharge for Union Activity - Evidence - Interim Relief - Practice and Procedure - 


Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
LI SIGS Bupha ei 1 Ae EL ee on Os ead ies alien Bnet viens Gcrinpuentle att (Apr.) 


Discharge - Discharge for Union Activity - Evidence - Practice and Procedure - Unfair Labour 


Practice - Employer claiming that employee discharged for having lied to management 
about theft committed by another employee - Union objecting to introduction of evidence 
about “similar incident” involving other employee on ground that it pertained to material 
fact which had not been set out in employer’s response - Board relying on Rule 20 of 
Board’s Rules of Procedure to uphold objection - Discharge tainted by anti-union animus - 
Board finding that employer violated the Act when it met with employee to discuss his 
organizing activities and when the employee was discharged - Reinstatement with compen- 
sation ordered 


LOEB IGA HIGHLAND, 810048 ONTARIO LTD. C.O.B. AS; RE UFCW, LOCAL 
175/633 mina. aia Katoh Aen pam Minh Ren Aah Si aetaledn abmaaiinds (Mar.) 
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354 
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Discharge - Discharge for Union Activity - Interference in Trade Unions - Intimidation and Coer- 
cion - Unfair Labour Practice - Remedies - Board finding lay-offs partly or wholly moti- 
vated by anti-union sentiment and that Act violated when employer threatened to close 
plant if union came in -Complaint allowed - Reinstatement with compensation ordered - 
Employer also directed to mail Board notices to bargaining unit members at their homes 


BARTON FEEDERS INC.; RE U.F.C.W., LOCAL 633 ..............ccseceeeeeeeeseeneens rebs) 89 


Discharge - Discharge for Union Activity - Interim Relief - Practice and Procedure - Remedies - 
Unfair Labour Practice - Whether declarations filed by the parties deficient - Board noting 
that where the only support for a critical aspect of a party’s case is a hearsay portion of a 
declaration, the Board may attach little or no weight to that portion of the declaration - 
Whether to reinstate union organizers accused by employer of theft pending final disposi- 
tion of unfair labour practice complaint - Potential labour relations harm sought to be 
avoided by union significantly greater than potential harm to employer of temporary rein- 
statement - Interim reinstatement ordered 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; U.F.C.W., LOCAL 
1757633 OS Carer et lone orl ure 86 Mei fok Sins aa (Aug.) 744 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Board directing employer to reinstate employees on an interim basis pending disposition of 
their unfair labour practice discharge complaint - Employer also directed to post Board 
notice in workplace and to provide copies of notice to employees affected by union’s certifi- 
cation application 


TATE ANDALE CANADA INC.; RE USWA. ..........:eceeeee ee re nett teen eee e nee nen ees (Mar.) 254 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Board directing employer to reinstate employees on interim basis pending disposition of 
unfair labour practice discharge complaint - Employer also directed to provide copy of 
Board notice to all employees affected by union’s certification application 


CMP GROUP (1985) LTD.; RE LAUNDRY & LINEN DRIVERS AND INDUSTRIAL 
WORKERS UNION, LOCAL 847 2.0.0.0... 00.208 cs ecneseeeecersensseenescncsensesenseasen ewes (Sept.) 824 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Board directing reinstatement of discharged employees on interim basis pending final dis- 
position of unfair labour practice complaint - Employer also directed to post Board notice 
in prominent places in workplace 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; RE UFCW, LOCAL 
Fe Tse es ll ah thee Rosh NAR I te Sol er le al AR MANGE MRO 8s A (July) 587 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Board noting exceptionally broad language of section 92.1 of the Act, as well as its ‘“‘facilita- 
tive” or “forensic” thrust - Board explaining advantages of timely intervention without 
finding fault - Board assessing potential harm in making or not making interim order from 
perspective of employer, union, aggrieved employees and other employees who may be 
affected by impugned conduct and directing interim reinstatement of discharged employees 
pending disposition of unfair labour practice complaint 


TATE ANDALE CANADA INC.; USWA..........0cecceeeeeseseeeeesssenen sree tensneeeenens (Oct.) 1019 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Union claiming that various lay-offs and changes in employee duties constituting unfair 
labour practices - Union seeking interim relief pending disposition of unfair labour practice 
complaint - Board satisfied that important labour relations interests, including preserving 
ability of employees to freely participate in union activities, outweighing temporary disrup- 
tion of company’s affairs caused by interim orders - Employer ordered to reinstate certain 
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employees and to restore duties or hours to others on interim basis until unfair labour prac- 
tice complaint determined 


J.C.V.R. PACKAGING INC.; RE UNITED STEELWORKERS OF AMERICA ..(Nov.) 1145 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Union filing complaint in respect of alleged unlawful discharge in August 1992 - Union 
applying for interim order reinstating discharged employee in February 1993 - In all the cir- 
cumstances, including the elapsed time between the discharge and the coming into force of 
section 92.1 and including the applicant’s one month delay in filing union’s application, 
Board not satisfied that balance of harm favouring the applicant - Application dismissed 


PRICE CLUB CANADA INC REAUPCW LOCAL 75 sccae ta iancstnt ascenens snare (July) 635 


Discharge - Discharge for Union Activity - Interim Relief - Remedies - Unfair Labour Practice - 
Union making complaint in October 1992 alleging that employees unlawfully discharged for 
union activity - Hearing in discharge complaint commencing in December 1992 and contin- 
uing on dates in February, April and May 1993 - Union filing application in February 1993 
seeking interim reinstatement of employees pending final determination of complaint - 
Assuming truth of allegations, complaint making out arguable case for remedies sought - 
Board weighing relative labour relations harm resulting from granting or not granting 
interim order sought and declining to order interim relief - Delay militating against granting 
interim relief - Board not persuaded that interim order power ought to be used to limit or 
avoid harm which is purely financial - Application dismissed 


MORRISONIMBAT PACKERS ETD: RE UAW. pce serene cee (Apr.) 358 


Discharge - Duty of Fair Representation - Evidence - Practice and Procedure - Unfair Labour 
Practice - Applicant alleging that union’s failure to take his discharge grievance to arbitra- 
tion violating the Act - At conclusion of applicant’s case, Board entertaining union’s motion 
for non-suit without requiring it to elect whether it wished to call evidence - Board satisfied 
that applicant had presented no basis, on his own evidence, upon which application could 
succeed - Application dismissed 


KENNETH EDWARD HOMER; RE IBEW AND ITS LOCAL 636; RE ST. CATHA- 
RINES PY DRO-BLECTRIC COMMIS SION. cack eet eee (May) 433 


Discharge - Duty of Fair Representation - Remedies - Trade Union - Trade Union Status - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOO EL BOAR carte tari tees en ee ee a ee ae ee (Dec.) 1283 


Discharge - Evidence - Just Cause - Unfair Labour Practice - Employee alleging discharge with- 
out just cause contrary to section 81.2 of the Act - Employer alleging that discharge justified 
in view of culminating incident - Board permitting employer to rely on prior employment 
record where employer prepared to prove misconduct making up that record - Board find- 
ing discharge penalty just and reasonable in circumstances - Application dismissed 


THE BRICK WAREHOSUE CORPORATION; RE WILLIAM HODGSKISS.....(Nov.) 1206 


Discharge - Health and Safety - Employee alleging that he was discharged contrary to 
Occupational Health and Safety Act - Employer making preliminary motion that application 
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be dismissed because applicant elected to have discharge dealt with through arbitration 
under provisions of collective agreement - Employer’s preliminary motion upheld - Appli- 
cation dismissed 


GUELPH TRANSPORTATION COMMISSION; RE EDWARD MCGIMPSEY . (Sept.) 842 


Discharge - Intimidation and Coercion - Judicial Review - Unfair Labour Practice - Board finding 
employer in violation of the Act in respect of severity of penalty imposed on one employee 
for releasing confidential information regarding employee names and telephone numbers, 
the exclusion of another employee from working in the office, and in respect of communi- 
cations about unions in meetings with employees - Board dismissing complaint in relation to 
other discipline and hiring practices and meetings at two other employer locations - 
Employer’s application for judicial review dismissed by Divisionnal Court 


SOBEYS INC. RE; U.F.C.W., LOCAL 1000A.............cceceecnsenee ect eeeeteesense esas enes (July) 5 


Discharge - Intimidation and Coercion - Judicial Review - Unfair Labour Practice - Stay - Board 
finding employer in violation of the Act in respect of severity of penalty imposed on one 
employee for releasing confidential information regarding employee names and telephone 
numbers, the exclusion of another employee from working in the office, and in respect of 
communications about unions in meetings with employees - Board dismissing complaint in 
relation to other discipline and hiring practices and meetings at two other employer loca- 
tions - Employer applying for judicial review of Board’s decision and seeking interim relief 
- Motions judge staying Board’s decision - Order of motions judge set aside by 3-judge 
panel of Divisional Court on basis that judge applied wrong test on a stay and on basis of 
certain factual errors in her decision - Divisional Court holding that strong prima facie case 
that decision patently unreasonable must be made out before a stay should be granted 


SOBEYS INC. RE; U.F.C.W., LOCAL 1000A............:.ceeeeeeeeeeeeeeeeeeneeeeneeneeeens (Feb.) 155 


Discharge for Union Activity - Certification - Certification Where Act Contravened - Discharge - 
Board finding that employer violated the Act by laying off two employees and by soliciting 
and obtaining signatures of employees on anti-union petition - Employer directed to rein- 
state and compensate employees, to allow union to meet with bargaining unit employees 
during normal working hours, and to post Board notice in workplace - Board also certifying 
union under section 9.2 of the Act 


CMP GROUP (1985) LTD.; RE LAUNDRY AND LINEN DRIVERS AND INDUS- 
TRIAL WORKERS UNION, LOCAL 847 .0..5.....5.cccececctecnenetenseeetneenneseeceseseeene (Dees) 1247 


Discharge for Union Activity - Certification - Certification Where Act Contravened - Discharge - 
Intimidation and Coercion - Remedies - Unfair Labour Practice - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature's amendment of section 9.2 of 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC.; RE CUPE....... (Oct.) 938 


Discharge for Union Activity - Certification - Certification Where Act Contravened - Discharge - 
Remedies - Unfair Labour Practice - Board finding that employer violated Act by discharg- 
ing certain employees and by seeking return of materials provided to employees by the 
union - Board directing that employees be reinstated with compensation and certifying 
union under section 9.2 of the Act - Board directing that union be permitted to convene 
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meeting of employees on company premises during working hours and directing employer 
to provide union with list of employees’ names, addresses and telephone numbers 


ROYAL-SHIRT COMPANY LIMITED? RE: AGEW Wl heii cca tater canna either a (Nov.) LF 


Discharge for Union Activity - Discharge - Evidence - Interim Relief - Practice and Procedure - 
Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
175/63 dieeGeteretprene\ sate coer. Ja. gecemenhe Mace oamlieker, aioli een melee ie see (Mar.) 197 


Discharge for Union Activity - Discharge - Evidence - Interim Relief - Practice and Procedure - 
Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
UPS/G33 connate Wie Aeoet ae? olestivalnn: tvs neceh ae OO eae ee Rae td (Apr.) 354 


Discharge for Union Activity - Discharge - Evidence - Practice and Procedure - Unfair Labour 
Practice - Employer claiming that employee discharged for having lied to management 
about theft committed by another employee - Union objecting to introduction of evidence 
about “‘similar incident” involving other employee on ground that it pertained to material 
fact which had not been set out in employer’s response - Board relying on Rule 20 of 
Board’s Rules of Procedure to uphold objection - Discharge tainted by anti-union animus - 
Board finding that employer violated the Act when it met with employee to discuss his 
organizing activities and when the employee was discharged - Reinstatement with compen- 
sation ordered 


LOEB IGA HIGHLAND, 810048 ONTARIO LTD. C.O.B. AS; RE UFCW, LOCAL 
UT SIGS SEEN LES on es eA PLT OTTO LATIF (Mar.) 208 


Discharge for Union Activity - Discharge - Interference in Trade Unions - Intimidation and Coer- 
cion - Unfair Labour Practice - Remedies - Board finding lay-offs partly or wholly moti- 
vated by anti-union sentiment and that Act violated when employer threatened to close 


plant if union came in -Complaint allowed - Reinstatement with compensation ordered - 
Employer also directed to mail Board notices to bargaining unit members at their homes 


FECT Fs WO C0 re cen ennracassacsemgudsntestwaed vs (Feb.) 


Discharge for Union Activity - Discharge - Interim Relief - Practice and Procedure - Remedies - 
Unfair Labour Practice - Whether declarations filed by the parties deficient - Board noting 
that where the only support for a critical aspect of a party’s case is a hearsay portion of a 
declaration, the Board may attach little or no weight to that portion of the declaration - 
Whether to reinstate union organizers accused by employer of theft pending final disposi- 
tion of unfair labour practice complaint - Potential labour relations harm sought to be 
avoided by union significantly greater than potential harm to employer of temporary rein- 
statement - Interim reinstatement ordered 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; U.F.C.W., LOCAL 
7563s ne ee eT A en et ates es (Aug.) 


Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Board directing employer to reinstate employees on an interim basis pending disposition of 
their unfair labour practice discharge complaint - Employer also directed to post Board 
notice in workplace and to provide copies of notice to employees affected by union’s certifi- 
cation application 


TATE ANDALE CANADA INC.; RE USWA. ...........ccsceeeeeenecesee seen ee sennene ones (Mar. ) 


Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Board directing employer to reinstate employees on interim basis pending disposition of 
unfair labour practice discharge complaint - Employer also directed to provide copy of 
Board notice to all employees affected by union’s certification application 


CMP GROUP (1985) LTD.; RE LAUNDRY & LINEN DRIVERS AND INDUSTRIAL 
WORKERS UNION; BOGCATRS47 o-oo ee a eke See 38 Seopa ches (Sept. ) 


Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Board directing reinstatement of discharged employees on interim basis pending final dis- 
position of unfair labour practice complaint - Employer also directed to post Board notice 
in prominent places in workplace 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; RE UFCW, LOCAL 
PSE em heck ©, Bee ee ee Pe ey a oe Es (July) 


Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Board noting exceptionally broad language of section 92.1 of the Act, as well as its “‘facilita- 
tive” or “forensic” thrust - Board explaining advantages of timely intervention without 
finding fault - Board assessing potential harm in making or not making interim order from 
perspective of employer, union, aggrieved employees and other employees who may be 
affected by impugned conduct and directing interim reinstatement of discharged employees 
pending disposition of unfair labour practice complaint 


TATE ANDALE CANADA INC.; USWA........ 0... ce cecee ee ne nee ene e ene e nent nen en ee eenes (Oct.) 


Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Union claiming that various lay-offs and changes in employee duties constituting unfair 
labour practices - Union seeking interim relief pending disposition of unfair labour practice 
complaint - Board satisfied that important labour relations interests, including preserving 
ability of employees to freely participate in union activities, outweighing temporary disrup- 
tion of company’s affairs caused by interim orders - Employer ordered to reinstate certain 
employees and to restore duties or hours to others on interim basis until unfair labour prac- 
tice complaint determined 


J.C.V.R. PACKAGING INC.; RE UNITED STEELWORKERS OF AMERICA. ..(Nov.) 
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Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Union filing complaint in respect of alleged unlawful discharge in August 1992 - Union 
applying for interim order reinstating discharged employee in February 1993 - In all the cir- 
cumstances, including the elapsed time between the discharge and the coming into force of 
section 92.1 and including the applicant’s one month delay in filing union’s application, 
Board not satisfied that balance of harm favouring the applicant - Application dismissed 


PRICE. CLUB CANADA ING. RE UFCW LOCAL 5 iii. vecncace. emeenmaneeaeaalens (July) 


Discharge for Union Activity - Discharge - Interim Relief - Remedies - Unfair Labour Practice - 
Union making complaint in October 1992 alleging that employees unlawfully discharged for 
union activity - Hearing in discharge complaint commencing in December 1992 and contin- 
uing on dates in February, April and May 1993 - Union filing application in February 1993 
seeking interim reinstatement of employees pending final determination of complaint - 
Assuming truth of allegations, complaint making out arguable case for remedies sought - 
Board weighing relative labour relations harm resulting from granting or not granting 
interim order sought and declining to order interim relief - Delay militating against granting 
interim relief - Board not persuaded that interim order power ought to be used to limit or 
avoid harm which is purely financial - Application dismissed 


MORRISON MEAL PACKERS CFD SRE LUCA aW cect ie eaves, wi giwes teas genyaa vrata a: (Apr.) 


Duty of Fair Referral - Construction Industry - Parties - Practice and Procedure - Unfair Labour 
Practice - Business manager neither a necessary nor a proper party - Board granting respon- 
dent’s motion to dismiss application as against union’s business manager - Union’s business 
representative and business manager referring out-of-work members on basis of their sub- 
jective and personal opinions of members’ qualifications, abilities and interests - Union 
found to have contravened its own hiring hall working rules and section 70 of the Act - 
Complaint allowed and compensation ordered 


STEVEN SHEPPARD; RE BRIAN CHRISTIE, UA, LOCAL 463 ve. cinched: (June) 


Duty of Fair Referral - Construction Industry - Remedies - Unfair Labour Practice - Board previ- 
ously upholding complaint and reconvening on issue of damages - Board concluding that 
duty of fair referral complainant owing duty to union to mitigate losses, but not obliged to 
accept referrals as apprentice to fulfill duty - Board also deciding that damages should be 
reduced because of complainant’s unreasonable delay in filing complaint 


JAMES NY KRADEORE CARA SL OCGA L785 ie eee tee nO TAIN Ser (Jan.) 


Duty of Fair Referral - Construction Industry - Unfair Labour Practice - Union imposing fine on 
complainant following trial and conviction - Union refusing to issue referral slip to com- 
plainant in response to requested name hire - Union’s conduct in a number of respects 
found to be arbitrary, discriminatory and in bad faith - Board directing that complainant be 
compensated for losses flowing from violation of the Act and remaining seized 


MICHAEL A. RANKIN; RE LOCAL 721 OF THE BRIDGE, STRUCTURAL AND 
ORNAMENTAL TRONWORKERS OF AMERIC Assy oi aeacrcre acpi iney i (July) 


Duty of Fair Referral - Duty of Fair Representation - Interim Relief - Remedies - Unfair Labour 
Practice - Applicant working as lighting technician in film and television production - Appli- 
cant alleging that his union violating Act in various ways in denying him work opportunities 
and requesting interim order directing union to issue permits on request of employers 
authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYAN FORDE; RE. NA BET LOCAL 100. cca cqsacenasests 4 cerns caterer amen, (Dec.) 


Duty of Fair Representation - Damages - Discharge - Remedies - Unfair Labour Practice - Board 
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earlier finding union in violation of duty of fair representation, but parties failing to agree 
on appropriate remedy - Reinstatement with compensation for nine months lost wages 
ordered - In assessing damages, Board not taking into account two-month delay in com- 
plaining to Board, but making deduction for failure to adequately mitigate and for com- 
plainant’s admitted misconduct prior to discharge 


TIM TURNER; RE THE RETAIL, WHOLESALE BAKERY AND CONFECTION- 
ERY WORKERS UNION, LOCAL 461 OF THE R.W.D.S.U. AFL:CIO:CLC AND 
RICK KENT, ALF DAVIS, GARY SAGE, AB PLAYER; RE WESTON 
By RS iat ae eee a ci UR Ate hha es ear ba ee (Aug.) 811 


Duty of Fair Representation - Discharge - Evidence - Practice and Procedure - Unfair Labour 
Practice - Applicant alleging that union’s failure to take his discharge grievance to arbitra- 
tion violating the Act - At conclusion of applicant’s case, Board entertaining union’s motion 
for non-suit without requiring it to elect whether it wished to call evidence - Board satisfied 
that applicant had presented no basis, on his own evidence, upon which application could 
succeed - Application dismissed 


KENNETH EDWARD HOMER; RE IBEW AND ITS LOCAL 636; RE ST. CATHA- 
RINGS DRO-ETECERIC COMMISSION etter tne cst cee ecru casey (May) 433 


Duty of Fair Representation - Discharge - Remedies - Trade Union - Trade Union Status - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOO BOARD Airencr te reitec cee on tation baie tra dente mabe ninadeseDesncaney vunecsoewee (Dec.) 1283 


Duty of Fair Representation - Duty of Fair Referral - Interim Relief - Remedies - Unfair Labour 
Practice - Applicant working as lighting technician in film and television production - Appli- 
cant alleging that his union violating Act in various ways in denying him work opportunities 
and requesting interim order directing union to issue permits on request of employers 
authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYAN FORDE; RE NABET, LOCAL 700 .....0.....cccceseeeneeeeeeeenee eee eeeeeeeseenees (Dec.) 1296 


Duty of Fair Representation - Interim Relief - Remedies - Unfair Labour Practice - Applicant taxi 
drivers requesting order from Board preventing union from selling three taxi stand spots 
until complaint alleging breach of union’s duty of fair representation decided - Applicants 
alleging potential harm to third parties if interim order not made - Board noting that harm 
to third parties would not in itself generally be sufficient to warrant granting interim order - 
Application dismissed 


SHARIAR NAMVAR AND MALIK AWADA; RE RWDSU, AFL:CIO:CLC AND 
BLUE LINE TAKI COMPAN YoLTD iis. fetid Wines. Sea eteaalanna ee eden ag calen case nats a5 0 (Aug.) 793 


Duty of Fair Representation - Practice and Procedure - Unfair Labour Practice - Board exercising 
its discretion against inquiring into complaint for various reasons, including its finding that 
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Duty 


inquiry would be an expensive and largely academic exercise serving no tangible policy or 
labour relations interest - Application dismissed 


WILLIAM A. CURTIS; RE THE COMMUNICATIONS, ENERGY & PAPERWORK- 
ERS UNION OF CANADA, THE CANADIAN PAPERWORKERS UNION ...... (Dec.) 


of Fair Representation - Practice and Procedure - Unfair Labour Practice - Complainant 
alleging that union’s failure to arbitrate her grievance violating duty of fair representation - 
Board sketching out general framework within which complainant’s rights must be deter- 
mined - Board finding that union acted in good faith and that there was nothing arbitrary or 
discriminatory in the way union represented complainant - Complaint dismissed 


LEILA YATEMAN; RE CUPE, LOCAL 1974 (‘THE UNION‘); RE KINGSTON GEN- 
ERA ISH OSPELA LA GEE HOSPIDAIS ) ecm vacates, boca ke. tate ee (Aug.) 


Duty to Bargain in Good Faith - Collective agreement - Interference with Trade Unions - Final 


Offer Vote - Unfair Labour Practice - Employer final offer containing duration clause of 
June 30, 1993 to July 1, 1993 - Final offer vote under section 40 the Act taking place in 
December 1992 resulting in acceptance by employees - Union refusing to execute offer - 
Union asking Board to direct extension of duration clause contained in final offer to one 
year from date of final offer vote and to require execution of collective agreement bearing 
that term - Union’s application dismissed 


PEACOCK LUMBER ETD TRE RWDSUCAPE-CIO-CUCG.. 27. cern iie. see te (July) 


Duty to Bargain in Good Faith - Construction Industry - Change in Working Conditions - Reme- 


dies - Unfair Labour Practice - Employer violating “‘statutory freeze” in failing to contact 
union office when it needed new employees and in failing to pay wages and benefits 
required by collective agreement - Employer directed to compensate union on behalf of its 
members -Employer operating entirely outside terms of agreement during period of bar- 
gaining - Employer failing to make every reasonable effort to make a collective agreement - 
In circumstances of this case, however, Board preferring to allow bargaining process to con- 
tinue rather than to impose settlement on the parties under section 91(4)(d) of the Act - 
Parties directed to meet and bargain in good faith 


GENERAL WOOD PRODUCTS IRE CIAVLOCALE 1072. camara (July) 


Duty to Bargain in Good Faith - Damages - Final Offer Vote - Interference in Trade Unions - 


Judicial Review - Lockout - Natural Justice - Remedies - Unfair Labour Practice - 
Employer engaging in illegal lockout by transferring bargaining unit work to another com- 
pany immediately before strike/lockout deadline - Work transfer motivated at least in part 
by desire to avoid union - Employer breaching duty to bargain in good faith by sending 
uninformed representatives to bargaining table, by failing to disclose contemplated transfer 
of work, and by bargaining directly with employees hired to work at other company - Direct 
bargaining constituting interference in trade union - Employer demand for employee con- 
sent to release of addresses for final offer vote constituting interference in trade union - 
Board ordering employer to cease and desist from violations of Act - Board ordering 
resumption of bargaining meetings - Board ordering employer to compensate all bargaining 
unit employees for monetary losses arising out of breaches - Board ordering employer to 
pay union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
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jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 
LC Aso Peet rre thee dae eens en LEM tN aT AE OSA TOMY STS AEROS A. And ptuneetiny: (Jan.) 83 


Duty to Bargain in Good Faith - Unfair Labour Practice - Employer alleging that union proposal 
regarding desk top publishing comprising bargaining unit scope provision and that union’s 
intention to take issue to impasse violating duty to bargain - Employer also alleging that 
modified proposal made after employer’s complaint to the Board amounting to penalty 
which union sought to impose on employer for filing bad faith bargaining complaint - Com- 
plaints dismissed 


COMMERCIAL GRAPHICS LIMITED; RE GRAPHIC COMMUNICATIONS INTER- 
NATIONAL UNION TLOCAT SOOM Sacitre ta: re ie < trent eg tnoen Jere nancies sols eure (June) 483 


Duty to Bargain in Good Faith - Unfair Labour Practice - Union alleging that Board of Education 
breached duty to bargain when its elected trustees failed to approve proposed settlement 
put before them by their negotiators with recommendation for ratification - Board conclud- 
ing that circumstances faced by Board of Education when asked to ratify had shifted suffi- 
ciently and generated sufficient economic uncertainty to warrant reconsideration of Board 
of Education’s earlier collective bargaining stance - Change in circumstances following ten- 
tative settlement found to be real and compelling - Board of Education’s decision not pre- 
tence or subterfuge - Complaint dismissed 


BOARD OF EDUCATION FOR THE CITY OF HAMILTON, THE; RE LOCAL 527, 
OND diy ree eure ese i abet oh dante ean pd Sn! ALM Stel a eee aad (Apr.) 308 


Employee - Bargaining Unit - Employee Reference - Practice and Procedure - Employer object- 
ing to application under section 108(2) of the Act on ground that application relates to per- 
sons in positions specifically excluded from bargaining unit - Where Board is satisfied that 
application under section 108(2) raises real ‘“‘“employee”’ issue, Board will proceed with it, 
even where “real” issue is whether that person is in the unless there is a cogent reason not 
to - Board doubting whether section 108(2) giving Board discretion to refuse to entertain 
application on basis that “‘real’”’ issue is something else - Board disagreeing with decisions 
seeming to suggest that Board determination that person not ‘“‘employee’’ not necessarily 
meaning that that person not in the bargaining unit 


LONDON FREE PRESS PRINTING COMPANY LIMITED; RE SOUTHERN 
ONTARIO NEWSPAPER GUILD LOCAL 87, THE NEWSPAPER GUILD (CLC, 
AELACIG)Meehe, erie, Metin, Co 3D epcoin 0 LOree OU IG ret hi. HE (Oct.) 977 


Employee - Certification - Dependent Contractor - Whether certain drivers engaged by respon- 
dent newspapers dependent contractors or independent contractors - Board noting various 
features distinguishing drivers from other employees of the respondent newspapers - Driv- 
ers held to be independent contractors - Certification applications dismissed 


AJAX/PICKERING NEWS ADVERTISER, METROLAND PRINTING, PUBLISH- 
ING AND DISTRIBUTING LIMITED C.O.B. AS; RE RWDSU, AFL:CIO:CLC. (June) 473 
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Employee - Certification - Employee Reference - Township’s ‘‘Road Superintendent” not exer- 
cising managerial functions within meaning of section 1(3) of the Act - Certificate issuing 


THE CORPORATION OF THE TOWNSHIP OF LIMERICK; RE IUOE, LOCAL 
fps Sis ore Sor iterate ee Serta men ewes cakes Sey ire palmer eRe Rah eS NE re ea Be (July) 683 


Employee - Certification - Union seeking to represent bargaining unit of salaried “supervisors” - 
Whether exercising ‘managerial functions” within the meaning of s.1(3) of the Act - Board 
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weighing various factors, including the number of supervisors in relation to subordinates, 
the exclusivity of the supervisory function, and the variety of circumstances placing supervi- 
sors’ duties and obligations at odds with employees they supervise - Board concluding that 
supervisors not “employees” within meaning of the Act - Application dismissed 


FORD MOTOR COMPANY OF CANADA LIMITED; RE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN & HELP- 
ERS ORAMERICA;LOCAIS30; REGROUP OF EMPLOYEES s3.8 2-5 en (Jan.) 


Employee Reference - Adjournment - Practice and Procedure - Board cancelling oral hearing 


scheduled to receive representations with respect to Officer’s Report - Parties directed to 
make written representations - Board to make appropriate determinations on basis of evi- 
dence recorded in Officer’s Report and parties’ representations 


MARC MECHANICAL LIMITED: RE LOCALE 4 Jes MW vos nacar tenon arncdeactocst or (May) 


Employee Reference - Bargaining Unit - Employee - Practice and Procedure - Employer object- 


ing to application under section 108(2) of the Act on ground that application relates to per- 
sons in positions specifically excluded from bargaining unit - Where Board is satisfied that 
application under section 108(2) raises real ‘“employee”’ issue, Board will proceed with it, 
even where “real” issue is whether that person is in the unless there is a cogent reason not 
to - Board doubting whether section 108(2) giving Board discretion to refuse to entertain 
application on basis that “‘real’’ issue is something else - Board disagreeing with decisions 
seeming to suggest that Board determination that person not “‘employee” not necessarily 
meaning that that person not in the bargaining unit 


LONDON FREE PRESS PRINTING COMPANY LIMITED: RE SOUTHERN 
ONTARIO NEWSPAPER GUILD LOCAL 87, THE NEWSPAPER GUILD (CLC, 
ARIN GION cer, ae et GOEL: COR Boe Aa) Veen (Oct.) 


Employee Reference - Certification - Employee - Township’s “Road Superintendent” not exer- 


cising managerial functions within meaning of section 1(3) of the Act - Certificate issuing 


THE CORPORATION OF THE TOWNSHIP OF LIMERICK; RE IUOE, LOCAL 
PAS Per eeee teers nee tet eee a einen Tea "pro Pole lpn lonley ders Ben te aren rr (July) 


Employer - Certification - Certification Where Act Contravened - Construction Industry - Dis- 


charge - Interference in Trade Unions - Intimidation and Coercion - Union alleging that 
when employer learned of certification application, it eliminated all employees known or 
believed to be union supporters - Parties disputing whether construction company or Indian 
Band the “employer” - Board finding construction company to be the “employer” and that 
termination of aggrieved employees tainted by anti-union animus - Union entitled to certifi- 
cation on the basis of membership support in excess of 55 percent and under section 8 of 
the Act - Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 
RIVER, FIRST NATION (THE PIC 50 - HERON BAY INDIAN BAND); RE 
Lj Ue Aw LOCAL 00s foamuct ts testa, duane Boer anh ith ee ae ee ee oe ee (Jan.) 


Employer Support - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 


Construction Industry - Construction Industry Grievance - Judicial Review - Natural Justice 
- Whether respondent bound by provincial ICI agreement - 1962 working agreement signed 
by person with actual authority and not under duress - Board affirming and applying rea- 
soning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement not 
limited to six civil trades - Respondent’s submission on employer support rejected - Union’s 
withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include respon- 
dent on Schedule “F” in connection with 1975 accreditation of Electrical Contractors Asso- 
ciation not signifying abandonment of bargaining rights - Respondent bound by provincial 
ICI agreement - Grievance allowed - Respondent applying for judicial review on ground 
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that full Board meeting violated rules of natural justice and seeking interim relief - Single 
judge of Divisional Court granting order compelling attendance of chair, vice-chair and reg- 
istrar before special examiner to obtain information respecting Board procedures - Court 
dismissing motion to produce various reports and documents - Board bringing motion 
before panel of Divisional Court to set aside order of single judge - At opening of hearing, 
respondent moving to have member of the panel disqualified on basis of “apprehended 
bias” - Respondent’s motion dismissed 


ECLIS-DON LIMITED; RE OLRB-AND TBE. W;, LOCAL 894 oeioi ois. sczetes-teee (Jan.) 80 


Environmental Protection Act - Adjournment - Discharge - Evidence - Health and Safety - Prac- 
tice and Procedure - Settlement - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INC. AND FUJLPHOT® BILM.CO LTD: s RE BRED NICHOLAS wos ecdencnctnns (June) 494 


Evidence - Abandonment - Bargaining Rights - Conciliation - Construction Industry - Judicial 
Review - Strike - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely ‘‘notice to 
bargain”, appointment of conciliation officer and issuance of “‘no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 
urgency - Court not satisfied that matter “urgent” and transferring application to Divisional 
Court 


ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER-OF LABOUR): THE OLRB-ANDIUOE; LOCAL 293) iit ecssanc-secets (Oct.) 1071 


Evidence - Abandonment - Bargaining Rights - Conciliation - Construction Industry - Picketing - 
Strike - Employer asserting that threatened strike unlawful on ground that union had previ- 
ously abandoned bargaining rights - Threatened strike following timely “notice to bargain’, 
appointment of conciliation officer and issuance of “‘no board” report - Board declining to 
inquire into continued existence of bargaining rights in circumstances of this case - Board 
also not accepting employer’s assertion that threatened picketing by union improperly moti- 
vated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
EO Gye U RE go) Let park es tine oer Se BAR Weed By Pian ante cee RRO Nas Sa ra A Ea RAE Dee (Nov.) je 


Evidence - Adjournment - Certification - Charter of Rights and Freedoms - Constitutional Law - 
Natural Justice - Practice and Procedure - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that “application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
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marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.0.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LTD.); RE WA - CANADA; RE GROUP OF EMPLOYEEB................. (Aug.) 


Evidence - Adjournment - Discharge - Environmental Protection Act - Health and Safety - Prac- 


tice and Procedure - Settlement - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INC. AND-FUJI PHOTO FIEM:CO;7 LID? RE FRED NICGHOLAStAW). ee (June) 


Evidence - Adjournment - Jurisdictional Dispute - Practice and Procedure - Witness - Carpenters’ 


and Sheet Metal Workers’ unions disputing assignment of work in connection with han- 
dling, distribution, rigging, erection and installation of sheet metal siding onto wood - 
Board confirming assignment to members of Sheet Metal Workers union - Board summa- 
rizing various evidentiary and procedural rulings made during lengthy proceeding - Board 
not allowing Carpenters union to call area practice evidence to the extent that its materials 
had not been properly particularized - Board not permitting Sheet Metal Workers union to 
call witness who had already once testified - Other than in reply, a party should not be per- 
mitted to recall a witness except in extraordinary circumstances - Carpenters’ union moving 
to terminate proceedings after 10 days of hearing following settlement of its grievance 
(which constituted initial demand for work in dispute) - Motion to terminate proceedings 
dismissed - Board noting that jurisdictional dispute proceedings should not generally be ter- 
minated after hearing on the merits has begun where it is clear that jurisdictional dispute 
still exists 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAL AND AIR HANDUING GROUP «4. era. ae i. ese eee (Mar. ) 


Evidence - Adjournment - Practice and Procedure - Unfair Labour Practice - Board declining to 


adjourn unfair labour practice complaint pending resolution of employment status issue - 
Board declining to dismiss application for want of particulars - Board declining to dismiss 
application for failure to raise prima facie case - Board directing responding party to pro- 
ceed first with its evidence 


THE ESSEX COUNTY BOARD OF EDUCATION; RE OSSTEF .............0.c00cc005. (July) 


Evidence - Bargaining Unit - Certification - Charges - Intimidation and Coercion - Membership 


Evidence - Petition - Board relying on section 8(4) of the Act and Rule 47 of the Rules of 
Procedure in declining to receive untimely employee evidence of objection - Employer and 
objecting employees raising allegations with respect to method of collection of member- 
ships by union - Board declining to inquire into certain matters not sufficiently particular- 


ized and determining that other allegations not causing Board to doubt reliability of mem- - 


bership evidence - Board applying Hospital for Sick Children test and determining that 
employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA: 
RE GROUP OP EMPLOY BES ten isan etn te te eee (Mar.) 


Evidence - Certification - Charges - Intimidation and Coercion - Petition - Practice and Procedure 
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- Witness - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 


issuing 
TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF AMER- 
EC NG ie Meat EE ea I Ie OIE ata STEN eed aie NSBR, Be 8 (Apr.) 383 


Evidence - Certification - Fraud - Membership Evidence - Union withdrawing earlier certification 
application after discovering that membership cards submitted to Board had been “‘pre- 
witnessed”’ by in-plant collector - Employer submitting that subsequent certification appli- 
cation “tainted” by continued participation of collector in organizing campaign - Irregular- 
ity in collection of membership evidence in first application not constituting “fraud” on the 
Board - Board finding no reason to doubt reliability of membership evidence filed in subse- 
quent application 


TRANSGOR ING: RESEUALOGA Ls 183 tcc tessenepals alone ditt reth fonceacetnata ute uae (Nov.) 1233 


Evidence - Construction Industry - Adjournment - Judicial Review - Jurisdictional Dispute - Nat- 
ural Justice - Practice and Procedure - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METALCANDFATRIHANDEING GROUP Tis :c Bee ee A Becta ooeons (Nov.) 1243 


Evidence - Construction Industry - Jurisdictional Dispute - Practice and Procedure - Labourers’ 
union and Carpenters’ union disputing assignment of certain work in context of demolition 
project - Work in dispute involving erection of wooden hoarding with canopy around site of 
building to be demolished, with hoarding to remain throughout construction of new build- 
ing on same site - Board considering how 1986 Labourers’ designation to represent “‘con- 
struction labourers” engaged in demolition in ICI sector impacting on work assignment dis- 
putes - Board determining that it ought to look initially to demolition project evidence (as 
opposed to evidence of all types of ICI work) within Board Area in question - Only where 
this practice evidence is insufficient to enable Board to dispose of matter will Board look to 
other ICI practice with the Board Area - Board directing that disputed work be assigned to 
Carpenters’ union 


DELSAN DEMOLITION LIMITED, CJA, LOCAL 494 AND; RE LIUNA, ONTARIO 
PROVINCIAL DISTRICT COUNCIL AND THE LIUNA, LOCAL 625.............. (Oct.) 963 


Evidence - Construction Industry - Jurisdictional Dispute - Practice and Procedure - Reconsidera- 
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tion - Timeliness - Board making final order in jurisdictional dispute complaint following 
consultation with parties -Labourer’s union requesting reconsideration and arguing that 
Board improperly refused to hear certain evidence, that there was no evidence to support 
certain findings, and that Board misinterpreted material before it - Board explaining its 
approach to requests for reconsideration given need for finality in its adjudication - Board 
also explaining new “consultation” procedure for resolving jurisdictional dispute com- 
plaints - Board finding no reason to reconsider its disposition of the complaint - EPSCA’s 
separate reconsideration request dismissed as untimely under Rule 85 and on its merits 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ AND ROOFERS’ CONFERENCE, SMW, LOCAL 473................+. (May) 


Evidence - Discharge - Discharge for Union Activity - Interim Relief - Practice and Procedure - 


Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
{TSG 332 ROSS SSIS LW AE SOR ANE CRIN TS CN ARES PENI (Mar.) 


Evidence - Discharge - Discharge for Union Activity - Interim Relief - Practice and Procedure - 


Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
175163315 2szamepbtbep deat Cmaspsiesirtd acct aet el Bee terme eb Ne bint Pcs i they Rt ttn ne Neal (Apr.) 


Evidence - Discharge - Discharge for Union Activity - Practice and Procedure - Unfair Labour 


Practice - Employer claiming that employee discharged for having lied to management 
about theft committed by another employee - Union objecting to introduction of evidence 
about “similar incident” involving other employee on ground that it pertained to material 
fact which had not been set out in employer’s response - Board relying on Rule 20 of 
Board’s Rules of Procedure to uphold objection - Discharge tainted by anti-union animus - 
Board finding that employer violated the Act when it met with employee to discuss his 
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organizing activities and when the employee was discharged - Reinstatement with compen- 
sation ordered 


LOEB IGA HIGHLAND, 810048 ONTARIO LTD. C.O.B. AS; RE UFCW, LOCAL 
|W fe) We 0535 BM ee 5) ye ee eee BA A Oa A ET ee ee (Mar.) 208 


Evidence - Discharge - Duty of Fair Representation - Practice and Procedure - Unfair Labour 
Practice - Applicant alleging that union’s failure to take his discharge grievance to arbitra- 
tion violating the Act - At conclusion of applicant’s case, Board entertaining union’s motion 
for non-suit without requiring it to elect whether it wished to call evidence - Board satisfied 
that applicant had presented no basis, on his own evidence, upon which application could 
succeed - Application dismissed 


KENNETH EDWARD HOMER; RE IBEW AND ITS LOCAL 636; RE ST. CATHA- 
RINES HY DRO-ELECTRIC COMMISSION wivec oy jicota tasers iain «spirals cetiatamiesion (May) 433 


Evidence - Discharge - Just Cause - Unfair Labour Practice - Employee alleging discharge with- 
out just cause contrary to section 81.2 of the Act - Employer alleging that discharge justified 
in view of culminating incident - Board permitting employer to rely on prior employment 
record where employer prepared to prove misconduct making up that record - Board find- 
ing discharge penalty just and reasonable in circumstances - Application dismissed 


THE BRICK WAREHOSUE CORPORATION; RE WILLIAM HODGSKISS.....(Nov.) 1206 


Evidence - Practice and Procedure - Unfair Labour Practice - Board not permitting counsel to 
pursue line of questioning where application did not particularize any of the facts on which 
the union was seeking to cross-examine 


MORRISON'S MEAT PACKERS ETD ARE UAW to. coon. cosh tsar te s-essans secs ne antes (Mar.) 226 


Final Offer Vote - Collective agreement - Duty to Bargain in Good Faith - Interference with 
Trade Unions - Unfair Labour Practice - Employer final offer containing duration clause of 
June 30, 1993 to July 1, 1993 - Final offer vote under section 40 the Act taking place in 
December 1992 resulting in acceptance by employees - Union refusing to execute offer - 
Union asking Board to direct extension of duration clause contained in final offer to one 
year from date of final offer vote and to require execution of collective agreement bearing 
that term - Union’s application dismissed 


PEACOCK LUMBERTIDS RERWDSULABIFCIO-CLO coos cccccascessusseonesee (July) 633 


Final Offer Vote - Damages - Duty to Bargain in Good Faith - Interference in Trade Unions - 
Judicial Review - Lockout - Natural Justice - Remedies - Unfair Labour Practice - 
Employer engaging in illegal lockout by transferring bargaining unit work to another com- 
pany immediately before strike/lockout deadline - Work transfer motivated at least in part 
by desire to avoid union - Employer breaching duty to bargain in good faith by sending 
uninformed representatives to bargaining table, by failing to disclose contemplated transfer 
of work, and by bargaining directly with employees hired to work at other company - Direct 
bargaining constituting interference in trade union - Employer demand for employee con- 
sent to release of addresses for final offer vote constituting interference in trade union - 
Board ordering employer to cease and desist from violations of Act - Board ordering 
resumption of bargaining meetings - Board ordering employer to compensate all bargaining 
unit employees for monetary losses arising out of breaches - Board ordering employer to 
pay union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
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jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 


First Contract Arbitration - Judicial Review - Termination - Employer initially refusing to meet to 


bargain, subsequently attempting to delay commencement of bargaining and refusing to 
provide union with accurate collective bargaining information to which it was entitled - 
Employer engaging in surface bargaining - Employer positions with respect to management 
rights, wages, benefits and classifications uncompromising and without reasonable justifica- 
tion - First contract arbitration directed - Board dismissing termination application pursuant 
to subsection 40a(22) of the Act - Employer applying for judicial review on ground that the 
union had ceased to exist and, therefore, lacked the legal status to request conciliation 
(which was a statutory pre-condition for the Board’s decision) - Employer also submitting 
that that Board committed jurisdictional error in its interpretation of s.40a(22) of the Act - 
Judicial Review application dismissed by Divisional Court - Application for leave to appeal 
dismissed by Court of Appeal 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206, THE CROWN IN 
RIGHT OF ONTARIO (MINISTER OF LABOUR), THE OLRB AND SUSAN 
CATIERINA 230,09 fetta Roy. Minna isi ephemera ln, Warne eg tele RNR Amn (Jan.) 


Fraud - Certification - Evidence - Membership Evidence - Union withdrawing earlier certification 


application after discovering that membership cards submitted to Board had been “pre- 
witnessed” by in-plant collector - Employer submitting that subsequent certification appli- 
cation “tainted” by continued participation of collector in organizing campaign - Irregular- 
ity in collection of membership evidence in first application not constituting “fraud” on the 
Board - Board finding no reason to doubt reliability of membership evidence filed in subse- 
quent application 


TRANSCORINGS RESEUSLOCALALS3 Ree te ee ee ae (Nov.) 


Health and Safety - Adjournment - Discharge - Environmental Protection Act - Evidence - Prac- 


tice and Procedure - Settlement - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INC. AND'FUJT PHOTO FIEM COPLID? RE FRED NICHOLAS er nee (June) 


Health and Safety - Discharge - Employee alleging that he was discharged contrary to 


Occupational Health and Safety Act - Employer making preliminary motion that application 
be dismissed because applicant elected to have discharge dealt with through arbitration 
under provisions of collective agreement - Employer’s preliminary motion upheld - Appli- 
cation dismissed 


GUELPH TRANSPORTATION COMMISSION; RE EDWARD MCGIMPSEY . (Sept.) 


Health and Safety - Judicial Review - Employee citing second-hand tobacco smoke in work 


refusal - Board finding health and safety not real reason for refusal and that employer disci- 
pline not unlawful in circumstances - Complaint dismissed - Employee seeking judicial 
review on ground that members’ conduct give rise to reasonable apprehension of bias - 
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Employee issuing summons to witness to Board member to secure evidence for use in judi- 
cial review application - Motions court judge concluding that summons an abuse of process 
and quashing it - Three-judge panel of Divisional Court upholding decision of motions 
judge and dismissing motion to set decision aside 


BOEING CANADA/DE HAVILLAND DIVISION AND SUSAN A. TACON, JOHN 
A. RONSON AND DAVID A. PATTERSON AND OLRB; RE JILL BETTES....(Mar.) 


Health and Safety - Practice and Procedure - Settlement - Employer asking Board not to inquire 
into complaint on the basis that the matter had been settled - Board finding no good reason 
to permit the applicant to resile from his agreement and some good reasons not to permit 
him to do so - Board not inquiring further into complaint 


STEEP ROCK RESOURCES INC.; RE CHRIS WALKER; RE TEAMSTERS LOCAL 
TIN IONO iat freak Le tt Recleaden 84 oc iet hol Nestle, Pe Renta lend tA et. conte (July) 


Hospital Labour Disputes Arbitration Act - Change in Working Conditions - Damages - Remedies 
- Unfair Labour Practice - Board determining and declaring that certain scheduling changes 
affecting job sharing arrangements violating statutory “freeze” - Board declining to direct 
employer to restore previous work schedules in view of collective agreement made by par- 
ties subsequent to filing complaint, but directing that affected employees be compensated 
according to formula set out in decision 


OAK VIEEEANTECARE © PINGRE SIE MON Amascre seer ection sine eter ioc sasen scene: (Oct.) 


Hospital Labour Disputes Arbitration Act - Change in Working Conditions - Unfair Labour Prac- 
tice - Union alleging that employer breaching statutory “freeze’’ by altering hours of work 
of employees without its consent - Board satisfied that nothing in collective agreement or 
long-standing scheduling practice precluding the scheduling changes complained of - Appli- 
cations dismissed 


MOHAWK HOSPITAL SERVICES INC] RE CUPE, LOCAL D009 jcc. ctencnecs (Sept.) 


Hospital Labour Disputes Arbitration Act - Termination - Employer seeking to terminate union’s 
bargaining rights for failure to commence bargaining within 60 days of giving notice to bar- 
gain - Union not pursuing collective bargaining in a timely manner without reasonable 
explanation, but continuing to have contact with and pursue grievances on behalf of bar- 
gaining unit employees - Board directing representation vote 


RIVERVIEW MANORINURSING HOME? RE ON AD octets dtavetesacees and coe onleet (Jan.) 


Interference in Trade Unions - Adjustment Plan - Discharge - Interim Relief - Remedies - Unfair 
Labour Practice - Bargaining unit chairperson discharged some months before scheduled 
closure of part of employer’s plant - Chairperson’s discharge grievance being arbitrated, but 
arbitration proceeding likely to continue beyond closure date - Employer refusing to discuss 
adjustment plan with union so long as chairperson included on union’s bargaining commit- 
tee - Union seeking order preventing employer from refusing to allow chairperson to partic- 
ipate as member of union committee negotiating adjustment plan - Employer identifying no 
significant harm resulting from granting order sought - Board directing employer to cease 
and desist from refusing to recognize and deal with chairperson as member of union com- 
mittee, and also to meet with union committee in order that parties may bargain in good 
faith to make adjustment plan 


CROWN FAB DIVISION, THE ALLEN GROUP CANADA, LIMITED; RE 
NATIONAL AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS UNION OF CANADA (CAW-CANADA) AND ITS LOCAL 1256 ... (Oct.) 


Interference in Trade Unions - Certification - Certification Where Act Contravened - Construc- 
tion Industry - Discharge - Empioyer - Intimidation and Coercion - Union alleging that 
when employer learned of certification application, it eliminated all employees known or 
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believed to be union supporters - Parties disputing whether construction company or Indian 
Band the “employer” - Board finding construction company to be the “employer” and that 
termination of aggrieved employees tainted by anti-union animus -Union entitled to certifi- 
cation on the basis of membership support in excess of 55 percent and under section 8 of 
the Act - Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 
RIVER, FIRST NATION (THE PIC 50 - HERON BAY INDIAN BAND); RE 
BH LUI tar Chal 7 1 FAR, ann eee ee oataepieY demir, UR. aterm conc ctor hvu a amnbin (Jan.) 


Interference in Trade Unions - Damages - Duty to Bargain in Good Faith - Final Offer Vote - 


Judicial Review - Lockout - Natural Justice - Remedies - Unfair Labour Practice - 
Employer engaging in illegal lockout by transferring bargaining unit work to another com- 
pany immediately before strike/lockout deadline - Work transfer motivated at least in part 
by desire to avoid union - Employer breaching duty to bargain in good faith by sending 
uninformed representatives to bargaining table, by failing to disclose contemplated transfer 
of work, and by bargaining directly with employees hired to work at other company - Direct 
bargaining constituting interference in trade union - Employer demand for employee con- 
sent to release of addresses for final offer vote constituting interference in trade union - 
Board ordering employer to cease and desist from violations of Act - Board ordering 
resumption of bargaining meetings - Board ordering employer to compensate all bargaining 
unit employees for monetary losses arising out of breaches - Board ordering employer to 
pay union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 
OY ee aprcieea arian nese alint ultra Pe erern aly Aare tol iitenrad acniela Nina Pahl «dere meed ale etrbgnee (Jan.) 


Interference in Trade Unions - Discharge - Discharge for Union Activity - Intimidation and Coer- 


cion - Unfair Labour Practice - Remedies - Board finding lay-offs partly or wholly moti- 
vated by anti-union sentiment and that Act violated when employer threatened to close 
plant if union came in - Complaint allowed - Reinstatement with compensation ordered - 
Employer also directed to mail Board notices to bargaining unit members at their homes 


BARTON: FEEDERS ING RE) U-EEG Ws LOCA Le GB ences fret ace ieee tee eset: (Feb.) 


Interference in Trade Unions - Interim Relief - Practice and Procedure - Remedies - Unfair 


Labour Practice - Union alleging that employer interfering with organizing drive by posting 
and distributing certain letter to employees - Board considering whether complaint making 
out arguable case and also assessing relative harm of granting or withholding relief - Board 
aiming to preserve union’s right to meaningful remedy, should complaint be upheld, while 
intruding as little as possible on employer’s interests - Employer directed to remove letter 
from any area in which it was posted and to refrain from communication with employees 
involving counselling workers to resign union membership - Board’s order effective until 
disposition or settlement of complaint 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA) #2 303) 29 AG ie eh cali ee ermal Sah (Mar.) 
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Interference in Trade Unions - Interim Relief - Remedies - Unfair Labour Practice - Union Suc- 
cessor Status - USWA filing complaint alleging employer interference in union activity and 
making request for interim relief - Application for interim relief made in context of continu- 
ing dispute between USWA and RWDSU over who represents employees of employer, and 
in context of earlier interim Board order directing that employees to continue to be repre- 
sented in dealings with employer by individual union representatives who had customarily 
dealt with employment problems prior to July 1993 - Board granting further interim orders 
in connection with leaves of absence for union business and other matters in order to ensure 
that employer does not actively support either union at expense of the other, pending 
Board’s decision in USWA’s successor rights application 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED AND RWDSU, AFL-CIO-CLC; RE 
RETAIL, WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF 
THE WGWAGL OGATASE Ge eee oh DE IN nh ee aed AR lt Pe I (Sept.) 880 


Interference in Trade Unions - Natural Justice - Practice and Procedure - Unfair Labour Practice 
- Board dismissing motion alleging that manner in which hearing conducted by panel deny- 
ing natural justice - Board finding that discipline by employer of union executive member 
for engaging in legitimate and protected union activity violating the Act - Employer 
directed to rescind discipline 


THE GORPORATION OF THE- CITY OF HAMILTON, CUPE LOCALS. n..sces (Nov.) 1214 


Interference in Trade Unions - Right of Access - Unfair Labour Practice - Employer directing 
employees not to engage in union activity or discussion of union related issues on company 
premises - Board rejecting employer’s argument that section 11.1 of the Act altered the law 
regarding the right of employees to engage in union activity in the workplace - Prohibition 
of union activity and discussion of union related issues violating section 65 and 67 and 
declared to be of no effect 


SOBEYSING RE UFCW, LOCALTIOOOA vere Acct katte ss AULA I (July) 675 


Interference with Trade Unions - Collective agreement - Duty to Bargain in Good Faith - Final 
Offer Vote - Unfair Labour Practice - Employer final offer containing duration clause of 
June 30, 1993 to July 1, 1993 - Final offer vote under section 40 the Act taking place in 
December 1992 resulting in acceptance by employees - Union refusing to execute offer - 
Union asking Board to direct extension of duration clause contained in final offer to one 
year from date of final offer vote and to require execution of collective agreement bearing 
that term - Union’s application dismissed 


PEACOCK CE UNB ER DB RE is Ws UE lO acre rcs avomiom (July) 633 


Interim Relief - Adjournment - Construction Industry - Construction Industry Grievance - Prac- 
tice and Procedure - Board noting that real dispute concerning geographic jurisdiction and 
concomitant right to work under applicable ICI provincial agreement of Labourers’ union 
locals 247 and 527 - Board adjourning proceeding and directing filing of detailed pleadings, 
including complete representations in support of the respective positions - Board issuing 
interim order under section 45(8) of the Act regarding right of certain contractors to assign 
work to members of locals 247 and 527 pending Board’s final determination of grievance 


BELLAI BROTHERS LTD.; RE L.I.U.N.A., LOCAL 247; RE L.I.U.N.A., LOCAL 
Lee MIRE ONE: Cel eda eS NR END: ee eer MERLE (Aug.) 717 


Interim Relief - Adjustment Plan - Discharge - Interference in Trade Unions - Remedies - Unfair 
Labour Practice - Bargaining unit chairperson discharged some months before scheduled 
closure of part of employer’s plant - Chairperson’s discharge grievance being arbitrated, but 
arbitration proceeding likely to continue beyond closure date - Employer refusing to discuss 
adjustment plan with union so long as chairperson included on union’s bargaining commit- 
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tee - Union seeking order preventing employer from refusing to allow chairperson to partic- 
ipate as member of union committee negotiating adjustment plan - Employer identifying no 
significant harm resulting from granting order sought - Board directing employer to cease 
and desist from refusing to recognize and deal with chairperson as member of union com- 
mittee, and also to meet with union committee in order that parties may bargain in good 
faith to make adjustment plan 


CROWN FAB DIVISION, THE ALLEN GROUP CANADA, LIMITED; RE 
NATIONAL AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS UNION OF CANADA (CAW-CANADA) AND ITS LOCAL 1256 ... (Oct.) 


Interim Relief - Bargaining Rights - Conciliation - Reference - Remedies - Union Successor Sta- 


tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
4019483 4488 ALOOOEA ND OS Sintie dest wtdesen «tne em cent nas coerstroneteie Pye. alone (Dec.) 


Interim Relief - Bargaining Rights - Construction Industry - Practice and Procedure - Remedies - 


Unfair Labour Practice - Bricklayers’ union Local 2 alleging that Builders Association, Lab- 
ourers’ union and others committing unfair labour practice by, inter alia, agreeing to sub- 
contracting clause in collective agreement between them requiring bricklaying work to be 
performed by companies bound to agreement with Labourers’ union or Bricklayers’ union 
Local 1 - Local 2 requesting that operation of sub-contacting clause be stayed pending reso- 
lution of unfair labour practice complaint - Board commenting on lack of particularity and 
absence of supporting facts establishing first-hand knowledge in declaration filed by Local 2 
- Board also noting that interim relief applications may be decided without oral hearings 
and that parties who fail to provide complete written representations, as required by Rule 
86, do so at their peril - Only very discrete core of Local 2’s complaint supporting arguable 
case - Board considering delay in starting proceedings - No obvious reason why harm to 
Local 2 of denying application outweighing harm to responding parties of staying sub-con- 
tracting provision - Application for interim order dismissed 


METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION AND 
LIUNA, LOCAL 183; RE BAC, LOCAL 2; RE METROPOLITAN INDUSTRIAL & 
COMMERCIAL MASONRY CONTRACTORS INC.; RE MASONRY CONTRAC- 
TORS‘ASSOGCIATION ORT ORONTOUNG. 4s --e5 508 ee ee ee, (Mar.) 


Interim Relief - Bargaining Rights - Remedies - Union Successor Status - Alleged predecessor 


union resisting alleged successor union’s application under section 63 of the Act claiming 
that it has bargaining rights for several thousand employees of grocery chain - Board direct- 
ing that employees at each store to continue to be represented in their dealings with their 
employer by the individual union representatives who customarily dealt with employment 
problems prior to July 1993, pending the Board’s determination concerning which union 
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has bargaining rights- Board directing that copies of its decision be provided to all store 
managers and that copies be posted in each store 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED; RE RWDSU, CANADIAN SERVICE 
SECTOR DIVISION OF THE USWA, LOCAL 414, 422, 440, 461, 1000 AND THE 
RWDSU, CANADIAN SERVICE SECTOR DIVISION OF THE USWA; RE RWDSU, 
AFL-CIO-CLC AND ITS LOCAL AFFILIATE RWDSU, AFL-CIO-CLC, LOCAL 414, 
ADE SAS ICO TD SOLENT OLS celeriac sats eee aot deeaeten aa uniahe res mant sik rales adie Gos Sasle se abe (Aug. ) 783 


Interim Relief - Change in Working Conditions - Remedies - Unfair Labour Practice - Union 
alleging that school board employers’ planned measures regarding taking of vacations 
breaching statutory freeze - Unions asking Board to make interim order directing employ- 
ers to permit employees to choose when they will take vacation during July and August - 
Union not relying on any potential harm beyond difficulty in remedy to individual employ- 
ees - Union not asserting any effect on wider labour relations context between parties - In 
absence of broader labour relations considerations, balance of harm not weighing in favour 
of making interim order - Applications dismissed 


LA SECTION CATHOLIQUE DU CONSEIL SCOLAIRE DE LANGUE FRANCAISE 
D’OTTAWA-CARLETON; RE ASSOCIATION DES EMPLOYES D’OTTAWA- 
CARLETON (EMPLOYES DE BUREAU, DE SECRETARIAT ET EMPLOYES 
NEC] S USTED ai EACA Noguera el ecw eben ow Mn. le iny ole tnt rca en ne (Sept.) 844 


Interim Relief - Combination of Bargaining Units - Remedies - Union seeking interim order pro- 
hibiting otherwise lawful strikes or lock-outs pending disposition of application to combine 
bargaining units - Board not finding reasons advanced for order sought sufficient to justify 
its imposition 
THE HYDRO-ELECTRIC COMMISSION OF THE CITY OF OTTAWA; RE IBEW, 
TECGA TE OSG ae Peres Breer ese as stan dae ac REI wiv cass DE RUN heap AMP Se taba ys ore sea o (Nov.) 1231 


Interim Relief - Construction Industry - Practice and Procedure - Related Employer - Remedies - 
Sale of a Business - Union applying for interim orders directing pre-hearing production of 
relevant lists and documents - Orders issuing but Board noting that production orders may 
be made on written and properly particularized requests, including representations, without 
recourse to section 92.1 of the Act 


HIGHLAND YORK FLOORING COMPANY LIMITED AND HIGHLAND YORK 
INTERIORS INC.; RE CARPENTERS AND ALLIED WORKERS, LOCAL 27, 
a ee Re ct ache ec ae eet cele MAN eeu AE c uereaneernr Ratiaias ambos toasdh oancero et (July) 607 


Interim Relief - Discharge - Discharge for Union Activity - Evidence - Practice and Procedure - 
Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
DFS Re a Per acrid rete, wane Bee tbr a Gus atinlg ise Dien atanad aa Rtd « Macarn anh ng nee atentos bate ait (Mar. ) 197 
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Interim Relief - Discharge - Discharge for Union Activity - Evidence - Practice and Procedure - 
Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
1TSIGSS A rhe eee See ore ah 4 pti tn IN RCI Tae Rate eR Plea (Apr.) 


Interim Relief - Discharge - Discharge for Union Activity - Practice and Procedure - Remedies - 
Unfair Labour Practice - Whether declarations filed by the parties deficient - Board noting 
that where the only support for a critical aspect of a party’s case is a hearsay portion of a 
declaration, the Board may attach little or no weight to that portion of the declaration - 
Whether to reinstate union organizers accused by employer of theft pending final disposi- 
tion of unfair labour practice complaint - Potential labour relations harm sought to be 
avoided by union significantly greater than potential harm to employer of temporary rein- 
statement - Interim reinstatement ordered 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; U.F.C.W., LOCAL 
TT5/OS Sie etl SRNL OE es, HON eee one ert rns sree iron stun peteinadienes en (Aug.) 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Board directing employer to reinstate employees on an interim basis pending disposition of 
their unfair labour practice discharge complaint - Employer also directed to post Board 
notice in workplace and to provide copies of notice to employees affected by union’s certifi- 
cation application 


TATE ANDALE CANAD ATING RE: US W Agi iiss recs eet oneeeen en, ee eee (Mar. ) 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Board directing employer to reinstate employees on interim basis pending disposition of 
unfair labour practice discharge complaint - Employer also directed to provide copy of 
Board notice to all employees affected by union’s certification application 


CMP GROUP (1985) LTD.; RE LAUNDRY & LINEN DRIVERS AND INDUSTRIAL 
WORKERS UNION LOCAL 4700) ine) ene een ee (Sept.) 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Board directing reinstatement of discharged employees on interim basis pending final dis- 
position of unfair labour practice complaint - Employer also directed to post Board notice 
in prominent places in workplace 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; RE UFCW, LOCAL 
LT SAS yates dls eo ce cl ei ac ta ll gece ese, Aen See Ae (July) 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Board noting exceptionally broad language of section 92.1 of the Act, as well as its “‘facilita- 
tive” or “forensic” thrust - Board explaining advantages of timely intervention without 
finding fault - Board assessing potential harm in making or not making interim order from 
perspective of employer, union, aggrieved employees and other employees who may be 
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affected by impugned conduct and directing interim reinstatement of discharged employees 
pending disposition of unfair labour practice complaint 


RACES ANT AE IN GND eS VN aa os see eoew dc a au’ sa ee aac eects «par ob aee (Oct.) 1019 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Union claiming that various lay-offs and changes in employee duties constituting unfair 
labour practices - Union seeking interim relief pending disposition of unfair labour practice 
complaint - Board satisfied that important labour relations interests, including preserving 
ability of employees to freely participate in union activities, outweighing temporary disrup- 
tion of company’s affairs caused by interim orders - Employer ordered to reinstate certain 
employees and to restore duties or hours to others on interim basis until unfair labour prac- 
tice complaint determined 


J.C.V.R. PACKAGING INC.; RE UNITED STEELWORKERS OF AMERICA. .(Nov.) 1145 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Union filing complaint in respect of alleged unlawful discharge in August 1992 - Union 
applying for interim order reinstating discharged employee in February 1993 - In all the cir- 
cumstances, including the elapsed time between the discharge and the coming into force of 
section 92.1 and including the applicant’s one month delay in filing union’s application, 
Board not satisfied that balance of harm favouring the applicant - Application dismissed 


PRICP CLUB CANADA ING? REUEGWRLOCA Tia. Mie icetis one keinra ke atte (July) 635 


Interim Relief - Discharge - Discharge for Union Activity - Remedies - Unfair Labour Practice - 
Union making complaint in October 1992 alleging that employees unlawfully discharged for 
union activity - Hearing in discharge complaint commencing in December 1992 and contin- 
uing on dates in February, April and May 1993 - Union filing application in February 1993 
seeking interim reinstatement of employees pending final determination of complaint - 
Assuming truth of allegations, complaint making out arguable case for remedies sought - 
Board weighing relative labour relations harm resulting from granting or not granting 
interim order sought and declining to order interim relief - Delay militating against granting 
interim relief - Board not persuaded that interim order power ought to be used to limit or 
avoid harm which is purely financial - Application dismissed 


MORRISON MEAT PACKERS ETD ORE UsAUW) Mine AR sei dedeleees (Apr.) 358 


Interim Relief - Duty of Fair Referral - Duty of Fair Representation - Remedies - Unfair Labour 
Practice - Applicant working as lighting technician in film and television production - Appli- 
cant alleging that his union violating Act in various ways in denying him work opportunities 
and requesting interim order directing union to issue permits on request of employers 
authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYAN FORDE RENAE CA ite. ohare ten tare wspiekel ceases ena seneennaraeee (Dec.) 1296 


Interim Relief - Duty of Fair Representation - Remedies - Unfair Labour Practice - Applicant taxi 
drivers requesting order from Board preventing union from selling three taxi stand spots 
until complaint alleging breach of union’s duty of fair representation decided - Applicants 
alleging potential harm to third parties if interim order not made - Board noting that harm 
to third parties would not in itself generally be sufficient to warrant granting interim order - 
Application dismissed 


SHARIAR NAMVAR AND MALIK AWADA; RE RWDSU, AFL:CIO:CLC AND 
BLUE LINE PARC OMPAINY Tei io nes aonssencisen ssnrines sence atenaastennncsse nies nicenas ts (Aug.) 793 


Interim Relief - Interference in Trade Unions - Practice and Procedure - Remedies - Unfair 
Labour Practice - Union alleging that employer interfering with organizing drive by posting 
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and distributing certain letter to employees - Board considering whether complaint making 
out arguable case and also assessing relative harm of granting or withholding relief - Board 
aiming to preserve union’s right to meaningful remedy, should complaint be upheld, while 
intruding as little as possible on employer’s interests - Employer directed to remove letter 
from any area in which it was posted and to refrain from communication with employees 
involving counselling workers to resign union membership - Board’s order effective until 
disposition or settlement of complaint 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAWIGANADIA era tet ncin, eater event te tne a rar Ce aa ner ce Eta (Mar.) 


Interim Relief - Interference in Trade Unions - Remedies - Unfair Labour Practice - Union Suc- 


cessor Status - USWA filing complaint alleging employer interference in union activity and 
making request for interim relief - Application for interim relief made in context of continu- 
ing dispute between USWA and RWDSU over who represents employees of employer, and 
in context of earlier interim Board order directing that employees to continue to be repre- 
sented in dealings with employer by individual union representatives who had customarily 
dealt with employment problems prior to July 1993 - Board granting further interim orders 
in connection with leaves of absence for union business and other matters in order to ensure 
that employer does not actively support either union at expense of the other, pending 
Board’s decision in USWA’s successor rights application 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED AND RWDSU, AFL-CIO-CLC; RE 
RETAIL, WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF 
THE USWAREOCAL 414itety DAUR a) «4809, Sad Die Soe Aeon ete se A. (Sept.) 


Interim Relief - Remedies - Unfair Labour Practice - Union alleging that, as result of participa- 


tion by employees in arbitration proceeding, employer altering employees’ hours of work in 
violation of the Act - Union seeking order restoring employees’ hours of work pending res- 
olution of unfair labour practice complaint - Union and employer having collective bargain- 
ing relationship since 1988 and Board identifying no significant labour relations harm to 
affected employees or union if order not made - Board refusing to order employer to 
restore employees’ hours of work, but directing it to notify employees of their rights under 
the Act through distribution of Board notice 


FORT ERIE DUTY FREE SHOPPE INC.; RE ONTARIO LIQUOR BOARDS 
EMPLGYEESSUNTONs ce (ale enti ll clhcie Arian Aaek Auk MR es, Ni re (Dec.) 


Intimidation and Coercion - Adjournment - Arbitration - Practice and Procedure - Unfair Labour 


Practice - Board adjourning applicant’s unfair labour practice complaint sine die pending 
completion of arbitration process - Board to deal with case after arbitrator’s decision if nec- 
essary to do so - Board directing that copies of its decision be posted in workplace 


FORTINOS SUPERMARKET LIMITED; RE ERROL MCKENZIE KETTELL; RE 
UP COWL OG AUS UG 8S ea eh ichcaten aces la anc tm a ny ae hea dal sie Ce eee (Oct.) 


Intimidation and Coercion - Bargaining Unit - Certification - Charges - Evidence - Membership 


Evidence - Petition - Board relying on section 8(4) of the Act and Rule 47 of the Rules of 
Procedure in declining to receive untimely employee evidence of objection - Employer and 
objecting employees raising allegations with respect to method of collection of member- 
ships by union - Board declining to inquire into certain matters not sufficiently particular- 
ized and determining that other allegations not causing Board to doubt reliability of mem- 
bership evidence - Board applying Hospital for Sick Children test and determining that 
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employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA; 
RECGROU ES OR Bye Ne eS accra tien saquas aia ren sana <a ssanres Gaaiasonaassonondene «ese (Mar.) 246 


Intimidation and Coercion - Certification - Charges - Membership Evidence - Practice and Proce- 
dure - Following making of union’s certification application, employee alleging forgery on 
one of cards submitted with application - Union investigating and seeking to withdraw 
application - Union making subsequent certification application and requesting that Board 
transfer some of membership evidence filed in first application to subsequent application - 
Employer wishing membership evidence collected in first application to be declared of no 
value and seeking to have its allegations of intimidation heard - Employer also seeking bar 
on future certification applications - Board permitting first application to be withdrawn 
without imposing bar - Employer free to pursue allegations of intimidation in subsequent 
certification application 


CIRCLE EFOODANG SRE WSW Ao ceive trace sean ie else (May) 406 


Intimidation and Coercion - Certification - Certification Where Act Contravened - Construction 
Industry - Discharge - Employer - Interference in Trade Unions - Union alleging that when 
employer learned of certification application, it eliminated all employees known or believed 
to be union supporters - Parties disputing whether construction company or Indian Band 
the ‘“‘employer” - Board finding construction company to be the “employer” and that termi- 
nation of aggrieved employees tainted by anti-union animus -Union entitled to certification 
on the basis of membership support in excess of 55 percent and under section 8 of the Act - 
Certificate issuing 


GRANT DEVELOPMENT CORPORATION AND/OR THE OJIBWAYS OF PIC 
RIVER, FIRST NATION (THE PIC 50 - HERON BAY INDIAN BAND); RE 
LA UsNa Ae OCA G0 Tae septa. cence inns bes teathnnl eterna ceonienieee as (Jan.) 21 


Intimidation and Coercion - Certification - Certification Where Act Contravened - Discharge - 
Discharge for Union Activity - Remedies - Unfair Labour Practice - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature’s amendment of section 9.2 of 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC.; RE CUPE....... (Oct.) 938 


Intimidation and Coercion - Certification - Charges - Evidence - Petition - Practice and Procedure 
- Witness - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 


issuing 
TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF AMERI- 
RE er eters ores tena e SBT ns ean ia ese tracer neenm ings vaveae tenn Sanat (Apr.) 383 


Intimidation and Coercion - Discharge - Discharge for Union Activity - Interference in Trade 
Unions - Unfair Labour Practice - Remedies - Board finding lay-offs partly or wholly moti- 
vated by anti-union sentiment and that Act violated when employer threatened to close 
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plant if union came in - Complaint allowed - Reinstatement with compensation ordered - 
Employer also directed to mail Board notices to bargaining unit members at their homes 


BARTON FEEDERS ING? RI UGG LOCAD 6336.08: a ec eet eon ey (Feb:) 


Intimidation and Coercion - Discharge - Judicial Review - Unfair Labour Practice - Board finding 
employer in violation of the Act in respect of severity of penalty imposed on one employee 
for releasing confidential information regarding employee names and telephone numbers, 
the exclusion of another employee from working in the office, and in respect of communi- 
cations about unions in meetings with employees - Board dismissing complaint in relation to 
other discipline and hiring practices and meetings at two other employer locations - 
Employer’s application for judicial review dismissed by Divisionnal Court 


SOBENS ING RBwUE Caw me LOGAL 1 0QWA <6. xcc Fg he tue iet en hea (July) 


Intimidation and Coercion - Judicial Review - Discharge - Unfair Labour Practice - Stay - Board 
finding employer in violation of the Act in respect of severity of penalty imposed on one 
employee for releasing confidential information regarding employee names and telephone 
numbers, the exclusion of another employee from working in the office, and in respect of 
communications about unions in meetings with employees - Board dismissing complaint in 
relation to other discipline and hiring practices and meetings at two other employer loca- 
tions - Employer applying for judicial review of Board’s decision and seeking interim relief 
- Motions judge staying Board’s decision - Order of motions judge set aside by 3-judge 
panel of Divisional Court on basis that judge applied wrong test on a stay and on basis of 
certain factual errors in her decision - Divisional Court holding that strong prima facie case 
that decision patently unreasonable must be made out before a stay should be granted 


SOBEYS INC REGU aC We LOCAL LOQQA ic. <ie.1% Sesnet says k et deems ent ean (Feb.) 


Judicial Review - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 
Construction Industry - Construction Industry Grievance - Employer Support - Natural Jus- 
tice - Whether respondent bound by provincial ICI agreement - 1962 working agreement 
signed by person with actual authority and not under duress - Board affirming and applying 
reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - Agreement 
not limited to six civil trades - Respondent’s submission on employer support rejected - 
Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure to include 
respondent on Schedule ‘“‘F’’ in connection with 1975 accreditation of Electrical Contractors 
Association not signifying abandonment of bargaining rights - Respondent bound by pro- 
vincial ICI agreement - Grievance allowed - Respondent applying for judicial review on 
ground that full Board meeting violated rules of natural justice and seeking interim relief - 
Single judge of Divisional Court granting order compelling attendance of chair, vice-chair 
and registrar before special examiner to obtain information respecting Board procedures - 
Court dismissing motion to produce various reports and documents - Board bringing 
motion before panel of Divisional Court to set aside order of single judge - At opening of 
hearing, respondent moving to have member of the panel disqualified on basis of “appre- 
hended bias” - Respondent’s motion dismissed 


ECEIS-DON LIMITED? RE OLRB‘ANDUBIB:W LOCAL 8042 ee (Jan.) 


Judicial Review - Abandonment - Bargaining Rights - Conciliation - Construction Industry - Evi- 
dence - Strike - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely “‘notice to 
bargain”, appointment of conciliation officer and issuance of ‘‘no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 


urgency - Court not satisfied that matter ‘‘urgent”’ and transferring application to Divisional 
Court 


ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER OF- LABOUR), THE OLRB:ANDIUOE; LOCAL 793 5.05 ssw0s sade deen (Oct.) 1071 


Judicial Review - Adjournment - Construction Industry -Evidence - Jurisdictional Dispute - Natu- 
ral Justice - Practice and Procedure - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
MELAL AND AIR AND LING GROUP cca set tapas ira ne a atiienag aes (Nov.) 1243 


Judicial Review - Certification - Charter of Rights and Freedoms - Constitutional Law - Natural 
Justice - Petition - Representation Vote - Group of objecting employees filing “‘petition” in 
opposition to union after certification application filing date - Objecting employees asking 
Board to extend application filing date to allow timely filing of petition, and to conduct cer- 
tification hearing in Thunder Bay - Objecting employees also challenging constitutional 
validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOLD:MINES ING FORVADEMOGRATIG CHOICE sy itia.th thie eo csaneented. nom (May) 47] 


Judicial Review - Certification - Constitutional Law - Board determining that it had no jurisdic- 
tion over employees working at nuclear generating stations which were federal undertak- 
ings pursuant to the Constitution Act and s. 18 of the Atomic Energy Control Act - Divi- 
sional Court quashing Board decision - Court of Appeal reinstating Board decision and 
declaring that Canada Labour Code applies to Hydro employees employed at nuclear facili- 
ties coming under s.18 of the Atomic Energy Control Act - Supreme Court of Canada dis- 
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missing appeal and confirming order of Court of Appeal reinstating decision of Ontario 
Labour Relations Board 


ONTARIO HYDRO; OLRB, THE SOCIETY OF ONTARIO HYDRO, PROFES- 
SIONAL AND ADMINISTRATIVE EMPLOYEES, CUPE - CLC ONTARIO HYDRO 
EMPLOYEES UNION, LOCAL 1000, THE COALITION TO STOP THE CERTIFICA- 
TION OF THE SOCIETY ON BEHALF OF CERTAIN EMPLOYEES, TOMS STE- 
VENS, C.S. STEVENSON, MICHELLE MORRISEY-O’RYAN AND GEORGE ORR; 
THE ATTORNEY GENERAL OF CANADA; RE THE ATTORNEY GENERAL FOR 
ONTARIO, THE ATTORNEY GENERAL OF QUEBEC AND THE ATTORNEY 
GENERAP FOR NEW BRUNSWICK... fotos ay cease tee eee (Oct.) 1072 


Judicial Review - Certification - Dependent Contractor - Construction Industry - Whether certain 
individuals or entities properly characterized as “employees” or ‘dependent contracts”, or 
as “independent contractors” - Board finding certain entities not dependent on respondent 
employer and therefore “independent contractors” - Carpentry business run by 2 partners 
and employing one helper - Whether, by using helper, partners of carpentry business 
engaging in entrepreneurial activity, such that they are independent contractors - Board 
finding partners and employee of carpentry business sufficiently dependent on respondent 
employer as to make it their employer the purposes of the Act - Certificates issuing - Divi- 
sional Court dismissing employer’s application for judicial review 


ALPA WOOD MOULDINGS COMPANY, A DIVISION OF ALPA LUMBER INC. ; 
RE OLRB AND CARPENTERS ALLIED WORKERS, LOCAL 27, C.J.A. ........ (Feb.) 154 


Judicial Review - Constitutional Law - Construction Industry - Construction Industry Grievance - 
Board dismissing employer’s submission that construction of banks within sphere of federal 
labour relations - Board assuming jurisdiction to deal with grievance - Bank seeking judicial 
review - Divisional Court finding construction of new bank building to be ordinary con- 
struction activity and within provincial jurisdiction - Judicial Review application dismissed - 
motion for leave to appeal dismissed by Court of Appeal 


TORONTO-DOMINION BANK; RE CJA LOCAL 785, OLRB, ATTORNEY GEN- 
ERAL OF CANADA AND ATTORNEY GENERAL OF ONTARIO................. (June) 578 


Judicial Review - Construction Industry - Construction Industry Grievance - Damages - Remedies 
- Employer grieving against union and employee alleging improper claim and receipt of 
room and board allowance by employee - Employer claiming damages - Nothing in collec- 
tive agreement giving Board the power to award damages against employee - Board dismis- 
sing employer’s request for damages, but holding that declaratory relief available - Declara- 
tion issuing - Employer seeking judicial review - Divisional Court ruling that Board 
declined its jurisdiction to consider award of damages against the employee and remitting 
matter to the Board for its determination 


ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, THE; RE 
ONTARIO ALLIED CONSTRUCTION TRADES COUNCIL, HFIA,. LOCALE 95; 
JAMES:CORD ANDIHE OLRB, Am wessets tte ee (Mar. ) 276 


Judicial Review - Damages - Duty to Bargain in Good Faith - Final Offer Vote - Interference in 
Trade Unions - Lockout - Natural Justice - Remedies - Unfair Labour Practice - Employer 
engaging in illegal lockout by transferring bargaining unit work to another company imme- 
diately before strike/lockout deadline - Work transfer motivated at least in part by desire to 
avoid union - Employer breaching duty to bargain in good faith by sending uninformed rep- 
resentatives to bargaining table, by failing to disclose contemplated transfer of work, and 
by bargaining directly with employees hired to work at other company - Direct bargaining 
constituting interference in trade union - Employer demand for employee consent to 
release of addresses for final offer vote constituting interference in trade union - Board 
ordering employer to cease and desist from violations of Act - Board ordering resumption 


of bargaining meetings - Board ordering employer to compensate all bargaining unit 
employees for monetary losses arising out of breaches - Board ordering employer to pay 
union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 


Judicial Review - Discharge - Intimidation and Coercion - Unfair Labour Practice - Board finding 
employer in violation of the Act in respect of severity of penalty imposed on one employee 
for releasing confidential information regarding employee names and telephone numbers, 
the exclusion of another employee from working in the office, and in respect of communi- 
cations about unions in meetings with employees - Board dismissing complaint in relation to 
other discipline and hiring practices and meetings at two other employer locations - 
Employer’s application for judicial review dismissed by Divisionnal Court 


SOBEYsa Ge RESUCEE, Wer OCGA TF 1000 Are retreat. Mert n dest Menns tae eda nnde sens (July) 


Judicial Review - Discharge - Intimidation and Coercion - Unfair Labour Practice - Stay - Board 
finding employer in violation of the Act in respect of severity of penalty imposed on one 
employee for releasing confidential information regarding employee names and telephone 
numbers, the exclusion of another employee from working in the office, and in respect of 
communications about unions in meetings with employees - Board dismissing complaint in 
relation to other discipline and hiring practices and meetings at two other employer loca- 
tions - Employer applying for judicial review of Board’s decision and seeking interim relief 
- Motions judge staying Board’s decision - Order of motions judge set aside by 3-judge 
panel of Divisional Court on basis that judge applied wrong test on a stay and on basis of 
certain factual errors in her decision - Divisional Court holding that strong prima facie case 
that decision patently unreasonable must be made out before a stay should be granted 


SOBE Ys ING. Ra eC Wee OC es ain ech cag oe nae ge Fala (Feb.) 


Judicial Review - First Contract Arbitration - Termination - Employer initially refusing to meet to 
bargain, subsequently attempting to delay commencement of bargaining and refusing to 
provide union with accurate collective bargaining information to which it was entitled - 
Employer engaging in surface bargaining - Employer positions with respect to management 
rights, wages, benefits and classifications uncompromising and without reasonable justifica- 
tion - First contract arbitration directed - Board dismissing termination application pursuant 
to subsection 40a(22) of the Act - Employer applying for judicial review on ground that the 
union had ceased to exist and, therefore, lacked the legal status to request conciliation 
(which was a statutory pre-condition for the Board’s decision) - Employer also submitting 
that that Board committed jurisdictional error in its interpretation of s.40a(22) of the Act - 
Judicial Review application dismissed by Divisional Court - Application for leave to appeal 
dismissed by Court of Appeal 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206, THE CROWN IN 
RIGHT OF ONTARIO (MINISTER OF LABOUR), THE OLRB AND SUSAN 
CATE RIN ATR RS sles rete erae Shit ait Canetin. ® « Trem ead, aoe (Jan.) 


Judicial Review - Health and Safety - Employee citing second-hand tobacco smoke in work 
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refusal - Board finding health and safety not real reason for refusal and that employer disci- 
pline not unlawful in circumstances - Complaint dismissed - Employee seeking judicial 
review on ground that members’ conduct give rise to reasonable apprehension of bias - 
Employee issuing summons to witness to Board member to secure evidence for use in judi- 
cial review application - Motions court judge concluding that summons an abuse of process 
and quashing it - Three-judge panel of Divisional Court upholding decision of motions 
judge and dismissing motion to set decision aside 


BOEING CANADA/DE HAVILLAND DIVISION AND SUSAN A. TACON, JOHN 
A. RONSON AND DAVID A. PATTERSON AND OLRB; RE JILL BETTES....(Mar.) 215 


Jurisdictional Complaint - Construction Industry - Labourers’ union and Carpenters’ union dis- 
puting assignment of work consisting of releasing, removal and dismantling of formwork 
built in connection with power plant foundation walls, heat recovery steam generator foun- 
dation piers, various machine base foundations, turbine bases and other piers - Board not 
finding trade agreement relied on by Labourers’ to be helpful in deciding dispute - Factors 
of collective bargaining relationships, skill and ability, and economy and efficiency not 
clearly favouring either trade - Work in dispute assigned to Carpenters’ union 


NICHOLLS RADTKE LIMITED, CJA, LOCAL 446; RE LIUNA, LOCAL UNION 
EET etree teri cies eae ond Sealey pce. aeptrertb generis Rete tn san tremens (Dec.) 1343 


Jurisdictional Dispute - Adjournment - Construction Industry - Evidence - Judicial Review - Nat- 
ural Justice - Practice and Procedure - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAL AND AIR HANDLING GROURH. uae, See ee, Se ie (Nov.) 1243 


Jurisdictional Dispute - Adjournment - Construction Industry - Practice and Procedure - Sector 
Determination - Board declining to defer complaint to arbitration proceedings under the 
agreement between Labourers and Carpenters unions - Board denying request to make 
determination as to which sector of the construction industry the work in dispute falls into 
before proceeding with the merits of the jurisdictional dispute - Parties directed to file addi- 
tional material according to timetable set by the Board 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED, EASTERN 
CONSTRUCTION COMPANY LIMITED AND KONVEY CONSTRUCTION LIMIT- 
ED; RE'C.JeA LOCAL 272 AND TX. N2AS BOCA Sse ee ee (Feb.) 120 


Jurisdictional Dispute - Adjournment - Evidence - Practice and Procedure - Witness - Carpenters’ 
and Sheet Metal Workers’ unions disputing assignment of work in connection with han- 
dling, distribution, rigging, erection and installation of sheet metal siding onto wood - 
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Board confirming assignment to members of Sheet Metal Workers union - Board summa- 
rizing various evidentiary and procedural rulings made during lengthy proceeding - Board 
not allowing Carpenters union to call area practice evidence to the extent that its materials 
had not been properly particularized - Board not permitting Sheet Metal Workers union to 
call witness who had already once testified - Other than in reply, a party should not be per- 
mitted to recall a witness except in extraordinary circumstances - Carpenters’ union moving 
to terminate proceedings after 10 days of hearing following settlement of its grievance 
(which constituted initial demand for work in dispute) - Motion to terminate proceedings 
dismissed - Board noting that jurisdictional dispute proceedings should not generally be ter- 
minated after hearing on the merits has begun where it is clear that jurisdictional dispute 
still exists 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAICAND AIR HA NDUING GROUP. : toanas circus atea, wenetabterimesteinss anor sdtes ss (Mar.) 256 


Jurisdictional Dispute - Adjournment - Practice and Procedure - Sector Determination - Carpen- 
ters’ and Labourers’ unions disputing assignment of carpentry portion of concrete forming 
work in relation to various outdoor concrete structures, including retaining walls, seating 
walls, planters and curbs - Labourers’ union raising “‘sector” issue and arguing that “consul- 
tation” should be adjourned so that full hearing into sector issue can be held and notice 
given to all parties - Board satisfied that it can determine sector issue for purpose of juris- 
dictional dispute proceedings on basis of material before it and consultation with parties - 
Board satisfied that work in dispute falling in ICI sector and not in “landscaping” sector as 
submitted by Labourers’ union - Board satisfied that trade agreement between Carpenters’ 
and Labourers’ union and that area practice supporting Carpenters’ union claim - Board 
directing that work in dispute be assigned to Carpenters’ union 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED AND EAST- 
ERN CONSTRUCTION COMPANY LIMITED; RE CJA, LOCAL 27, AND LIUNA, 
OCA TESS Beige Tea et eres cc Soong. tS hee Ph ae tee EAE A oc epee ik (Nov.) 1130 


Jurisdictional Dispute - Construction Industry - Construction Industry Grievance - Damages - 
Remedies - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
had been held - Work not falling within ‘same employer and same work”’ exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR (POWER DEVELOPMENT RE SMW, LOCAL 478. ce crs eecenenencesne (Dec.) 1592 


Jurisdictional Dispute - Construction Industry - CUPE and IBEW disputing work assignment 
involving installation of fibre optic and twisted pair copper cable at nuclear generating sta- 
tion - Board considering the competing collective agreements, skill and ability of the work- 
forces, employer preference and employer’s past practice within the province - Board deter- 
mining that work should be assigned to IBEW 


ONTARIO HYDRO AND CUPE, LOCAL 1000; RE IBEW, LOCAL UNION 
LTR Bah ee ae eee ote Etec act rao ne a ML Po oes a ie AU wien un oese Siald MET lass eres = Stee NENG (Nov.) 1167 


Jurisdictional Dispute - Construction Industry - Evidence - Practice and Procedure - Labourers’ 
union and Carpenters’ union disputing assignment of certain work in context of demolition 
project - Work in dispute involving erection of wooden hoarding with canopy around site of 
building to be demolished, with hoarding to remain throughout construction of new build- 
ing on same site - Board considering how 1986 Labourers’ designation to represent “con- 
struction labourers” engaged in demolition in ICI sector impacting on work assignment dis- 
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putes - Board determining that it ought to look initially to demolition project evidence (as 
opposed to evidence of all types of ICI work) within Board Area in question - Only where 
this practice evidence is insufficient to enable Board to dispose of matter will Board look to 
other ICI practice with the Board Area - Board directing that disputed work be assigned to 
Carpenters’ union 


DELSAN DEMOLITION LIMITED, CJA, LOCAL 494 AND; RE LIUNA, ONTARIO 
PROVINCIAL DISTRICT COUNCIL AND THE LIUNA, LOCAL 625.............. (Oct.) 963 


Jurisdictional Dispute - Construction Industry - Evidence - Practice and Procedure - Reconsidera- 
tion - Timeliness - Board making final order in jurisdictional dispute complaint following 
consultation with parties -Labourer’s union requesting reconsideration and arguing that 
Board improperly refused to hear certain evidence, that there was no evidence to support 
certain findings, and that Board misinterpreted material before it - Board explaining its 
approach to requests for reconsideration given need for finality in its adjudication - Board 
also explaining new “consultation” procedure for resolving jurisdictional dispute com- 
plaints - Board finding no reason to reconsider its disposition of the complaint - EPSCA’s 
separate reconsideration request dismissed as untimely under Rule 85 and on its merits 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ AND ROOFERS’ CONFERENCE, SMW, LOCAL 473.................. (May) 442 


Jurisdictional Dispute - Construction Industry - Ironworkers’ union and Millwrights’ union disput- 
ing assignment of work in connection with material handling systems - Board satisfied that 
work in dispute should be assigned to composite crew , consisting of equal members of 
Ironworkers and Millwrights performing the work functions interchangeably - Board 
emphasizing that its decision not intended to apply to all ‘‘in-plant”’ construction work 


THE STATE GROUP LIMITED, STATE CONTRACTORS INC., MILLWRIGHTS 
DISTRICT COUNCIL OF ONTARIO, MILLWRIGHTS LOCAL 1244, CJA, 
ONTARIO ERECTORS ASSOCIATION INCORPORATED, ASSOCIATION OF 
MILLWRIGHTING CONTRACTORS OF ONTARIO; RE IRONWORKERS’ DIS- 
TRICT COUNCIL OF ONTARIO AND THE BSOIW, LOCAL 700...........0...000¢ (Dec.) lee fh, 


Jurisdictional Dispute - Construction Industry - Practice and Procedure - Board rejecting Mill- 
wrights’ union’s assertion that jurisdictional dispute ought to be withdrawn or dismissed on 
basis that there was no longer a “demand” for work in dispute as a result of a settlement 
between employer and Ironworkers’ union - Board dealing with entire chain of disputed 
work associated with material handling conveyor systems, including tagging, dismantling or 
disconnecting, the transporting of the dismantled systems, and their installation or recon- 
nection at the new site - Board satisfied that correct assignment was to composite crew con- 
sisting of equal numbers of Ironworkers and Millwrights - Order to be binding upon all 
other jobs undertaken in the future in Board Area #1 - Board declining Ironworkers’ 
request that orders be binding with respect to Board Areas #2 and #3 


COMSTOCK CANADA, A DIVISION OF LUNDRIGANS-COMSTOCK LIMITED, 
MILLWRIGHTS’ DISTRICT COUNCIL OF ONTARIO, MILLWRIGHTS, LOCAL 
1244, CJA, MILLWRIGHTS, LOCAL 1592, CJA; RE IRONWORKERS’ DISTRICT 
COUNCIL OF ONTARIO'AND BSOIW, LOCAL. 100... 0 ee (Aug.) 740 


Jurisdictional Dispute - Nurses’ union complaining about assignment of work, including adminis- 
tration of medications and other nursing duties, to RNAs - Employer directed to restore 
assignment of disputed work to those covered by nurses’ collective agreement 


PIONEER MANOR - HOME FOR THE AGED, THE REGIONAL MUNICIPALITY 
OP SUDBURY; RE-ONA AND'CUPEs LOCAY 149 eee ee ae (May) 447 


Jurisdictional Dispute - Practice and Procedure - Parties disputing assignment of work in connec- 
tion with removal for scrap of exterior metal siding - Board declaring that work in dispute 
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should be assigned to Sheet Metal Workers’ union - Board observing that “kitchen sink” 
approach to preparation of briefs in jurisdictional dispute complaints not particularly help- 
ful - Board noting that parties in this case could properly have focused on the practice relat- 
ing specifically to the work in dispute and the application of the employer’s policy with 
respect to the assignment of such work 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS? & ROOFERS: CONFERENCE. SMWaLOCAU473 i one kia hess (Mar.) 224 


Just Cause - Discharge - Evidence - Unfair Labour Practice - Employee alleging discharge with- 
out just cause contrary to section 81.2 of the Act - Employer alleging that discharge justified 
in view of culminating incident - Board permitting employer to rely on prior employment 
record where employer prepared to prove misconduct making up that record - Board find- 
ing discharge penalty just and reasonable in circumstances - Application dismissed 


THE BRICK WAREHOSUE CORPORATION; RE WILLIAM HODGSKISS.....(Nov.) 1206 


Lock-Out - Canadian Stagehands’ Association (CSA) complaining about arrangement whereby 
City of Ottawa will only rent its facilities to promoters having collective bargaining relation- 
ship with rival union (I[ATSE) or who agree to use IATSE members for stage hand work - 
Board not accepting CSA’s contention that arrangement causing illegal lock-out for which 
relief available against City or promoters 


BASS CLEF, CORPORATION OF THE CITY OF OTTAWA [THE CITY”] AND; RE 
CANADIAN STAGEHANDS ASSOCIATION [“CSA”]; RE INTERNATIONAL 
ALLIANCE OF THEATRICAL STAGE EMPLOYEES, LOCAL 471 [“IATSE”’]. (Oct.) 973 


Lock-Out - Combination of Bargaining Units - Interim Relief - Remedies - Strike - Union seeking 
interim order prohibiting otherwise lawful strikes or lock-outs pending disposition of appli- 
cation to combine bargaining units - Board not finding reasons advanced for order sought 
sufficient to justify its imposition 


THE HYDRO-ELECTRIC COMMISSION OF THE CITY OF OTTAWA; RE IBEW, 
LOC AIAG Sorter roieree eedinths teak amen sath tell sare ahy o onia ch 8 Scere Be, aiet et (Nov.) 1231 


Lockout - Damages - Duty to Bargain in Good Faith - Final Offer Vote - Interference in Trade 
Unions - Judicial Review - Natural Justice - Remedies - Unfair Labour Practice - Employer 
engaging in illegal lockout by transferring bargaining unit work to another company imme- 
diately before strike/lockout deadline - Work transfer motivated at least in part by desire to 
avoid union - Employer breaching duty to bargain in good faith by sending uninformed rep- 
resentatives to bargaining table, by failing to disclose contemplated transfer of work, and 
by bargaining directly with employees hired to work at other company - Direct bargaining 
constituting interference in trade union - Employer demand for employee consent to 
release of addresses for final offer vote constituting interference in trade union - Board 
ordering employer to cease and desist from violations of Act - Board ordering resumption 
of bargaining meetings - Board ordering employer to compensate all bargaining unit 
employees for monetary losses arising out of breaches - Board ordering employer to pay 
union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
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jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 


Membership Evidence - Bargaining Unit - Certification - Charges - Evidence - Intimidation and 


Coercion - Petition - Board relying on section 8(4) of the Act and Rule 47 of the Rules of 
Procedure in declining to receive untimely employee evidence of objection - Employer and 
objecting employees raising allegations with respect to method of collection of member- 
ships by union - Board declining to inquire into certain matters not sufficiently particular- 
ized and determining that other allegations not causing Board to doubt reliability of mem- 
bership evidence - Board applying Hospital for Sick Children test and determining that 
employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA: 
REGROUP OF EMPEOYV EE Sw: | i. cvae ites ties Ae eee ee eee eee in (Mar.) 


Membership Evidence - Certification - Charges - Intimidation and Coercion - Practice and Proce- 


dure - Following making of union’s certification application, employee alleging forgery on 
one of cards submitted with application - Union investigating and seeking to withdraw 
application - Union making subsequent certification application and requesting that Board 
transfer some of membership evidence filed in first application to subsequent application - 
Employer wishing membership evidence collected in first application to be declared of no 
value and seeking to have its allegations of intimidation heard - Employer also seeking bar 
on future certification applications - Board permitting first application to be withdrawn 
without imposing bar - Employer free to pursue allegations of intimidation in subsequent 
certification application 


CIRCLET FOOD ING =RE USW Ati + 5 ae Bee een gn Sere Tillne Bae ett | (May) 


Membership Evidence - Certification - Charges - Board certifying union following waiver of hear- 


ing by parties - Employer subsequently making “non-sign’” allegation - Registrar advising 
employer that, having investigated allegation, Board seeing no basis for proceeding further 
- Employer seeking reasons for Board’s decision not to proceed - Board explaining its pro- 
cedure with respect to “‘non-sign” or “doubtful signature” investigations and its require- 
ment of prima facie case - Revealing basis for Board’s conclusion regarding existence of 
prima facie case in any particular case would be inconsistent with confidentiality provisions 
of the Act regarding employee wishes concerning union representation 


BILOW’S:RAGEWAY, AUTO PARTS ING-3 RE UBCW LOCAL 1754«0 s4ele~ (May) 


Membership Evidence - Certification - Evidence - Fraud - Union withdrawing earlier certification 


application after discovering that membership cards submitted to Board had been “pre- 
witnessed”’ by in-plant collector - Employer submitting that subsequent certification appli- 
cation “tainted” by continued participation of collector in organizing campaign - Irregular- 
ity in collection of membership evidence in first application not constituting “‘fraud”’ on the 
Board - Board finding no reason to doubt reliability of membership evidence filed in subse- 
quent application 


TRANSCOR INC VRE SEU LOCAIAIS3) (ret ee, eee ee eee (Nov.) 


Natural Justice - Abandonment - Accreditation - Bargaining Rights - Collective Agreement - 


Construction Industry - Construction Industry Grievance - Employer Support - Judicial 
Review - Whether respondent bound by provincial ICI agreement - 1962 working agree- 
ment signed by person with actual authority and not under duress - Board affirming and 
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applying reasoning in Nicholls-Radtke case - Agreement valid at the time it was signed - 
Agreement not limited to six civil trades - Respondent’s submission on employer support 
rejected - Union’s withdrawal of 1980 grievance not giving rise to estoppel - Union’s failure 
to include respondent on Schedule “‘F” in connection with 1975 accreditation of Electrical 
Contractors Association not signifying abandonment of bargaining rights - Respondent 
bound by provincial ICI agreement - Grievance allowed - Respondent applying for judicial 
review on ground that full Board meeting violated rules of natural justice and seeking 
interim relief - Single judge of Divisional Court granting order compelling attendance of 
chair, vice-chair and registrar before special examiner to obtain information respecting 
Board procedures - Court dismissing motion to produce various reports and documents - 
Board bringing motion before panel of Divisional Court to set aside order of single judge - 
At opening of hearing, respondent moving to have member of the panel disqualified on 
basis of ‘apprehended bias” - Respondent’s motion dismissed 


ELLIS-DON LIMITED; RE OLRB AND I.B.E.W., LOCAL 894.000... cccceeee ee (Jan.) 80 


Natural Justice - Adjournment - Certification - Charter of Rights and Freedoms - Constitutional 
Law - Evidence - Practice and Procedure - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that “‘application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.O.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LED.); RE IWA > CANADA; RE’ GROUP: OF EMPLOYEES.......5......0.¢ (Aug. ) 798 


Natural Justice - Adjournment - Construction Industry - Evidence - Judicial Review - Jurisdic- 
tional Dispute - Practice and Procedure - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAIVAND AIR HANDLING GROUP oro uc ede ncrartetendessvessnernnrceednesnen nie (Nov.) 1243 


Natural Justice - Certification - Charter of Rights and Freedoms - Constitutional Law - Judicial 
Review - Petition - Representation Vote - Group of objecting employees filing “petition” in 
opposition to union after certification application filing date - Objecting employees asking 
Board to extend application filing date to allow timely filing of petition, and to conduct cer- 
tification hearing in Thunder Bay - Objecting employees also challenging constitutional 
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validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOLD MINES ING FORA DEMOCRATIC CHOICE a... 2 tien ee oe (May) 


Natural Justice - Certification - Charter of Rights and Freedoms - Constitutional Law - Petition - 


Representation Vote - Group of objecting employees filing “petition” in opposition to 
union after certification application filing date - Objecting employees asking Board to 
extend application filing date to allow timely filing of petition, and to conduct certification 
hearing in Thunder Bay - Objecting employees also challenging constitutional validity of 
section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and asserting viola- 
tion of rules of natural justice - Board dismissing various objecting employees’ objections in 
oral ruling - Objecting employees then seeking to have application dismissed on grounds of 
reasonable apprehension of bias - Board finding no reasonable apprehension of bias and 
dismissing motion - Company’s request that Board exercise its discretion under section 8(3) 
of the Act to direct representation vote denied - Union enjoying support in excess of 55% in 
appropriate bargaining unit - Certificate issuing 


HEMLO GOLD MINES INC.; RE UNITED STEELWORKERS OF AMERICA; RE 
GROUP OR EMPEOV EES, etorSaat otireeGr ne ete ee (Mar.) 


Natural Justice - Damages - Duty to Bargain in Good Faith - Final Offer Vote - Interference in 


Trade Unions - Judicial Review - Lockout - Remedies - Unfair Labour Practice - Employer 
engaging in illegal lockout by transferring bargaining unit work to another company imme- 
diately before strike/lockout deadline - Work transfer motivated at least in part by desire to 
avoid union - Employer breaching duty to bargain in good faith by sending uninformed rep- 
resentatives to bargaining table, by failing to disclose contemplated transfer of work, and 
by bargaining directly with employees hired to work at other company - Direct bargaining 
constituting interference in trade union - Employer demand for employee consent to 
release of addresses for final offer vote constituting interference in trade union - Board 
ordering employer to cease and desist from violations of Act - Board ordering resumption 
of bargaining meetings - Board ordering employer to compensate all bargaining unit 
employees for monetary losses arising out of breaches - Board ordering employer to pay 
union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 
LOA ie fds ER EI at oh, SOIR EE SISTED. SATE Oa ee (Jan.) 


Natural Justice - Interference in Trade Unions - Practice and Procedure - Unfair Labour Practice 


- Board dismissing motion alleging that manner in which hearing conducted by panel deny- 
ing natural justice - Board finding that discipline by employer of union executive member 
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for engaging in legitimate and protected union activity violating the Act - Employer 
directed to rescind discipline 


THE CORPORATION OF JHE CITY OF HAMILTON; CUPE.LOCAL 5.....:... (Nov.) 1214 


Parties - Adjournment - Build-Up - Certification - Representation Vote - Sale of a Business - 
Security Guards - Union making certification application in June 1993 in respect of employ- 
ees of H - H’s contract to provide security services not renewed and W providing those ser- 
vice effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged ‘‘freeze”’ viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that “build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
TIMI hide tee Gebers: to. firame. 1 sinerees Ay ecu neh me ca. acne cana (Aug.) 751 


Parties - Adjournment - Construction Industry - Damages - Discharge - Practice and Procedure - 
Remedies - Unfair Labour Practice - Board denying adjournment where request coming in 
the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug.) 721 


Parties - Bargaining Rights - Collective Agreement - Construction Industry - Practice and Proce- 
dure - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION: RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., O.S. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
DTT sa eae ee We ca nt Mae witceart, Mearuen set rimnec A ek ay (Dec.) 1320 


Parties - Certification - Collective Agreement - Reconsideration - Timeliness - Labourers’ union 
seeking reconsideration of decision to grant early termination of collective agreement 
between CLAC and employer on ground that posting of Notice to Employees was inade- 
quate - Labourers’ union filing certification application in what would otherwise have been 
open period of collective agreement - Labourers’ union having sufficient interest to justify 
granting standing in its own right to seek reconsideration of early termination decision - 
Board finding posting of Notice to Employees inadequate - Institutional interest of Board 
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in providing adequate notice to affected employees outweighing reliance interest of com- 
pany and CLAC on finality of Board’s early termination decision - Reconsideration applica- 
tion allowed - Upon counting of ballots, Labourers’ certification application dismissed 


LEDCOR INDUSTRIES LIMITED; RE CHRISTIAN LABOUR ASSOCIATION OF 
GANADA Gh. 2. Nias:6 Ae 4 SRN, Mite SORA Dn, eh teal bra be. LINC (Aug.) 


Parties - Construction Industry - Duty of Fair Referral - Practice and Procedure - Unfair Labour 


Practice - Business manager neither a necessary nor a proper party - Board granting respon- 
dent’s motion to dismiss application as against union’s business manager - Union’s business 
representative and business manager referring out-of-work members on basis of their sub- 
jective and personal opinions of members’ qualifications, abilities and interests - Union 
found to have contravened its own hiring hall working rules and section 70 of the Act - 
Complaint allowed and compensation ordered 


STEVEN SHEPPARD; REsBRIAN CHRISTIE, UA, LOCAL 463 .), .<c.-0c es (June) 


Petition - Bargaining Unit - Certification - Charges - Evidence - Intimidation and Coercion - 


Membership Evidence - Board relying on section 8(4) of the Act and Rule 47 of the Rules 
of Procedure in declining to receive untimely employee evidence of objection - Employer 
and objecting employees raising allegations with respect to method of collection of mem- 
berships by union - Board declining to inquire into certain matters not sufficiently particu- 
larized and determining that other allegations not causing Board to doubt reliability of 
membership evidence - Board applying Hospital for Sick Children test and determining that 
employees of separate division or department properly falling within applied for bargaining 
unit - Interim certificate issuing 


SHRADER CANADA LIMITED; RE UNITED STEELWORKERS OF AMERICA; 
RE GROUP OF EMPLON EES sic, .ctewe aden canine Mincuaiss i asia dete Ae eee aes (Mar.) 


Petition - Certification - Charges - Evidence - Intimidation and Coercion - Practice and Procedure 


- Witness - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 
issuing 


TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF AMERI- 
IC Ass sipestioieliony sqecten Sipcatacd Dt dutinses edhe ice nasinnce iii ckvaliie eee seare cae tk AA, do aetlaet ct (Apr.) 


Petition - Certification - Charter of Rights and Freedoms - Constitutional Law - Judicial Review - 


Natural Justice - Representation Vote - Group of objecting employees filing “‘petition”’ in 
Opposition to union after certification application filing date - Objecting employees asking 
Board to extend application filing date to allow timely filing of petition, and to conduct cer- 
tification hearing in Thunder Bay - Objecting employees also challenging constitutional 
validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOLD: MINES: ING; FOR A;DEMOGRATIC CHOICES Grail ot Se (May) 
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Petition - Certification - Charter of Rights and Freedoms - Constitutional Law - Natural Justice - 
Representation Vote - Group of objecting employees filing “petition” in opposition to 
union after certification application filing date - Objecting employees asking Board to 
extend application filing date to allow timely filing of petition, and to conduct certification 
hearing in Thunder Bay - Objecting employees also challenging constitutional validity of 
section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and asserting viola- 
tion of rules of natural justice - Board dismissing various objecting employees’ objections in 
oral ruling - Objecting employees then seeking to have application dismissed on grounds of 
reasonable apprehension of bias - Board finding no reasonable apprehension of bias and 
dismissing motion - Company’s request that Board exercise its discretion under section 8(3) 
of the Act to direct representation vote denied - Union enjoying support in excess of 55% in 
appropriate bargaining unit - Certificate issuing 


HEMLO GOLD MINES INC.; RE UNITED STEELWORKERS OF AMERICA; RE 
GROUP OPE MET OS goes esate ince enna oa al seis eo cals ee asa ok a Ges arlcngs We (Mar.) 158 


Picketing - Abandonment - Bargaining Rights - Conciliation - Construction Industry - Evidence - 
Strike - Employer asserting that threatened strike unlawful on ground that union had previ- 
ously abandoned bargaining rights - Threatened strike following timely “notice to bargain’, 
appointment of conciliation officer and issuance of ‘“‘no board” report - Board declining to 
inquire into continued existence of bargaining rights in circumstances of this case - Board 
also not accepting employer’s assertion that threatened picketing by union improperly moti- 
vated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
Dra) eee Ye eRe ects ta Coe oat eRe eh nea eared? tons uma ana aoe sie hoenint oa (Nov.) a7, 


Picketing - Strike Replacement Workers - Right of Access - Unfair Labour Practice - Board find- 
ing that company violated section 73.1 of the Act by using prohibited replacement workers 
to perform work where employees on strike - Board making cease and desist order and 
directing that its decision be posted on outside of each struck store - Board declining com- 
pany’s request for restrictions on picketing under section 11.1 of the Act - Board noting that 
picketing had generally been peaceful, that section 11.1 contemplating some disruption 
without giving rise to restrictions, and that company made little attempt to utilize other 
means of assistance available to it 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UFCW, LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FOR- 
TUNATO, RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, 
GENE MARTIN, PAM MURDOK, PATRICIA O’DOHERTY, KATHY PAPACON- 
STANTINOMRENE PARKOAND CLIBESKINNE Rood stioctew oc seem die tiara vein nae. (Nov.) 1230 


Practice and Procedure - Adjournment - Arbitration - Intimidation and Coercion - Unfair Labour 
Practice - Board adjourning applicant’s unfair labour practice complaint sine die pending 
completion of arbitration process - Board to deal with case after arbitrator’s decision if nec- 
essary to do so - Board directing that copies of its decision be posted in workplace 


FORTINOS SUPERMARKET LIMITED; RE ERROL MCKENZIE KETTELL; RE 
PCW BUG Sl 6 ae tee ee ee ee een eats (Oct.) 974 


Practice and Procedure - Adjournment - Certification - Charter of Rights and Freedoms - Consti- 
tutional Law - Evidence - Natural Justice - Representation Vote - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that “application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice -Board declining to hear employees’ viva voce evidence 
in connection with discretion to order representation vote - Board’s discretion under section 
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8(3) of the Act should be exercised in way that recognizes that statutory scheme based pri- 
marily on documentary evidence of membership - Proffered evidence would not affect 
Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.0O.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LTD.); RETWA - CANADA; RE;GROUP OF EMPLOYEES... :..%..04.:. (Aug. ) 


Practice and Procedure - Adjournment - Construction Industry - Construction Industry Grievance 


- Board granting adjournment request made by first responding employer but scheduling 
continuation dates peremptory to all responding parties - First responding employer 
directed to reimburse applicants for their share of section 126(4) expenses incurred with 
respect to adjourned hearing 


ONTARIO PAVING CONSTRUCTION LIMITED; RE IUOE, LOCAL 793 ........ (July) 


Practice and Procedure - Adjournment - Construction Industry - Construction Industry Grievance 


- Interim Relief - Board noting that real dispute concerning geographic jurisdiction and 
concomitant right to work under applicable ICI provincial agreement of Labourers’ union 
locals 247 and 527 - Board adjourning proceeding and directing filing of detailed pleadings, 
including complete representations in support of the respective positions - Board issuing 
interim order under section 45(8) of the Act regarding right of certain contractors to assign 
work to members of locals 247 and 527 pending Board’s final determination of grievance 


BELLAI, BROTHERS LTD.; RE L.IU.N.A., LOCAL 247; RE L.EU-N.A., LOCAL 


Practice and Procedure - Adjournment - Construction Industry - Damages - Discharge - Parties - 


Remedies - Unfair Labour Practice - Board denying adjournment where request coming in 
the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug.) 


Practice and Procedure - Adjournment - Construction Industry - Evidence - Judicial Review - Jur- 


isdictional Dispute - Natural Justice - Witness - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAL AND"AIR HANDLING GROUP 2 ee et ee ee (Nov.) 
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Practice and Procedure - Adjournment - Construction Industry - Jurisdictional Dispute - Sector 
Determination - Board declining to defer complaint to arbitration proceedings under the 
agreement between Labourers and Carpenters unions - Board denying request to make 
determination as to which sector of the construction industry the work in dispute falls into 
before proceeding with the merits of the jurisdictional dispute - Parties directed to file addi- 
tional material according to timetable set by the Board 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED, EASTERN 
CONSTRUCTION COMPANY LIMITED AND KONVEY CONSTRUCTION LIMIT- 
EDSRE Coles LOCAINZ7 AND PLUGIN Ar LOCA RT G3 tres cascades prunons ohare (Feb.) 120 


Practice and Procedure - Adjournment - Discharge - Environmental Protection Act - Evidence - 
Health and Safety - Settlement - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INGLAND FUILPHOTOFIEM COPETD REFRED NICHOLAS 7... eae (June) 494 


Practice and Procedure - Adjournment - Employee Reference - Board cancelling oral hearing 
scheduled to receive representations with respect to Officer’s Report - Parties directed to 
make written representations - Board to make appropriate determinations on basis of evi- 
dence recorded in Officer’s Report and parties’ representations 


MARC MECHANICAL LIMITED? RE LOCAI47 SMW. .2..S.2cci.s.tiecnree sheet (May) 44] 


Practice and Procedure - Adjournment - Evidence - Jurisdictional Dispute - Witness - Carpenters’ 
and Sheet Metal Workers’ unions disputing assignment of work in connection with han- 
dling, distribution, rigging, erection and installation of sheet metal siding onto wood - 
Board confirming assignment to members of Sheet Metal Workers union - Board summa- 
rizing various evidentiary and procedural rulings made during lengthy proceeding - Board 
not allowing Carpenters union to call area practice evidence to the extent that its materials 
had not been properly particularized - Board not permitting Sheet Metal Workers union to 
call witness who had already once testified - Other than in reply, a party should not be per- 
mitted to recall a witness except in extraordinary circumstances - Carpenters’ union moving 
to terminate proceedings after 10 days of hearing following settlement of its grievance 
(which constituted initial demand for work in dispute) - Motion to terminate proceedings 
dismissed - Board noting that jurisdictional dispute proceedings should not generally be ter- 
minated after hearing on the merits has begun where it is clear that jurisdictional dispute 
still exists 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAL AND AIR HANDLING GROUP ....0...cccccccsecreeeneree nes esreueeeececenaecaeess (Mar.) 256 


Practice and Procedure - Adjournment - Evidence - Unfair Labour Practice - Board declining to 
adjourn unfair labour practice complaint pending resolution of employment status issue - 
Board declining to dismiss application for want of particulars - Board declining to dismiss 
application for failure to raise prima facie case - Board directing responding party to pro- 
ceed first with its evidence 


THE ESSEX COUNTY BOARD OF EDUCATION; RE OSSTFE .............20:sseeees (July) 687 


Practice and Procedure - Adjournment - Jurisdictional Dispute - Sector Determination - Carpen- 
ters’ and Labourers’ unions disputing assignment of carpentry portion of concrete forming 
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work in relation to various outdoor concrete structures, including retaining walls, seating 
walls, planters and curbs - Labourers’ union raising “‘sector” issue and arguing that ‘‘consul- 
tation” should be adjourned so that full hearing into sector issue can be held and notice 
given to all parties - Board satisfied that it can determine sector issue for purpose of juris- 
dictional dispute proceedings on basis of material before it and consultation with parties - 
Board satisfied that work in dispute falling in ICI sector and not in “landscaping” sector as 
submitted by Labourers’ union - Board satisfied that trade agreement between Carpenters’ 
and Labourers’ union and that area practice supporting Carpenters’ union claim - Board 
directing that work in dispute be assigned to Carpenters’ union 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED AND EAST- 
ERN CONSTRUCTION COMPANY LIMITED; RE CJA, LOCAL 27, AND LIUNA, 
LOCATE 16 3n et yee tn en ne ee (Nov.) 1130 


Practice and Procedure - Adjournment - Unfair Labour Practice - Parties agreeing to sine die 
adjournment of unfair labour practice complaint in which union had requested expedited 
hearing under section 92.2 of the Act - Board taking union’s adjournment request to be 
withdrawal of request for expedited hearing - Board granting sine die adjournment, but for 
period not to exceed three months 


COOPER INDUSTRIES (CANADA) INC. C.0.B. AS WAGNER DIVISION OF COO- 
PER INDUSTRIES (CANADA) INC.; RE UNITED STEELWORKERS OF 
AMERICA ge Jeet eee ett er eat ee ene ne (Mar.) 157 


Practice and Procedure - Bargaining Rights - Certification - Termination - Timeliness - Union 
responding to employer application to terminate bargaining rights under section 60 of the 
Act by consenting to Board order terminating bargaining rights - Union applying for certifi- 
cation in respect of same bargaining unit two weeks later - Board rejecting employer’s argu- 
ment that it ought to refuse to entertain union’s certification application and that any new 
certification application should be barred for six months - Certificate issuing 


CRANE CANADAING. RE LIONAGLOCAW 40 ee ee (Oct.) oh 


Practice and Procedure - Bargaining Rights - Collective Agreement - Construction Industry - Par- 
ties - Unfair Labour Practice - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION; RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., 0.8. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
LIMITE Doe tacth te eo ee eee (Dec.) 1320 


Practice and Procedure - Bargaining Rights - Construction Industry - Interim Relief - Remedies - 
Unfair Labour Practice - Bricklayers’ union Local 2 alleging that Builders Association, Lab- 
ourers’ union and others committing unfair labour practice by, inter alia, agreeing to sub- 
contracting clause in collective agreement between them requiring bricklaying work to be 
performed by companies bound to agreement with Labourers’ union or Bricklayers’ union 
Local 1 - Local 2 requesting that operation of sub-contacting clause be stayed pending reso- 
lution of unfair labour practice complaint - Board commenting on lack of particularity and 
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absence of supporting facts establishing first-hand knowledge in declaration filed by Local 2 
- Board also noting that interim relief applications may be decided without oral hearings 
and that parties who fail to provide complete written representations, as required by Rule 
86, do so at their peril - Only very discrete core of Local 2’s complaint supporting arguable 
case - Board considering delay in starting proceedings - No obvious reason why harm to 
Local 2 of denying application outweighing harm to responding parties of staying sub-con- 
tracting provision - Application for interim order dismissed 


METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION AND 
LIUNA, LOCAL 183; RE BAC, LOCAL 2; RE METROPOLITAN INDUSTRIAL & 
COMMERCIAL MASONRY CONTRACTORS INC.; RE MASONRY CONTRAC- 
TORSASSOCIAT ION OF LORONT O ING in. ccc eters tear re ener vaeetein ss (Mar. ) 219 


Practice and Procedure - Bargaining Unit - Certification - Employer failing to file timely reply in 
accordance with Rules of Procedure - Board not permitting employer at hearing to place in 
issue whether analysts should be excluded from the bargaining unit - Certificate issuing 


GALLUP CANADA INC.; RE USWA; RE GROUP OF EMPLOYEES ............. (Aug. ) 750 


Practice and Procedure - Bargaining Unit - Certification - Union amending description of bargain- 
ing unit applied for 4 days after application date - Union proposing site specific, rather than 
municipal unit in amended description - Board reprocessing application in accordance with 
amended description and extending terminal date - Board dismissing objecting employees’ 
application to reconsider decision to reprocess application - Board rejecting objecting 
employees’ position that amendment constituted new application and that new “application 
date” be assigned to it - Board rejecting objecting employees’ submission that Board’s 
Notice to Employees deficient - Board finding union’s proposed unit appropriate 


MICHELIN TIRES (CANADA) LTD.; RE GRAPHIC COMMUNICATIONS INTER- 
NATIONAL UNION, LOCAL N-1; RE GROUP OF EMPLOYEESG................... (Nov.) 1157 


Practice and Procedure - Bargaining Unit - Employee - Employee Reference - Employer object- 
ing to application under section 108(2) of the Act on ground that application relates to per- 
sons in positions specifically excluded from bargaining unit - Where Board is satisfied that 
application under section 108(2) raises real “‘employee” issue, Board will proceed with it, 
even where “real” issue is whether that person is in the unless there is a cogent reason not 
to - Board doubting whether section 108(2) giving Board discretion to refuse to entertain 
application on basis that “real’’ issue is something else - Board disagreeing with decisions 
seeming to suggest that Board determination that person not “employee” not necessarily 
meaning that that person not in the bargaining unit 


LONDON FREE PRESS PRINTING COMPANY LIMITED; RE SOUTHERN 
ONTARIO NEWSPAPER GUILD LOCAL 87, THE NEWSPAPER GUILD (CLC, 
ALL Gl) aie eee Gee te tere oe eeies 2O nian on 116) ROUEN, ones) HUROe (Oct.) 977 


Practice and Procedure - Certification - Charges - Intimidation and Coercion - Membership Evi- 
dence - Following making of union’s certification application, employee alleging forgery on 
one of cards submitted with application - Union investigating and seeking to withdraw 
application - Union making subsequent certification application and requesting that Board 
transfer some of membership evidence filed in first application to subsequent application - 
Employer wishing membership evidence collected in first application to be declared of no 
value and seeking to have its allegations of intimidation heard - Employer also seeking bar 
on future certification applications - Board permitting first application to be withdrawn 
without imposing bar - Employer free to pursue allegations of intimidation in subsequent 
certification application 


i GE es gl gO) | ip a" Gig 2% 2] Vn’ 02 Gi cand ee Men erat Senne ee Noo rey eect (May) 406 


Practice and Procedure - Certification - Charges - Evidence - Intimidation and Coercion - Petition 
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- Witness - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 


issuing 
TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF AMERI- 
ICA fF ieee: AUNT et Naat den. ELEC SAN tO. SOR COR OE tO cee eer ee (Apr.) 383 


Practice and Procedure - Certification - OSSTF filing certification application after certification 
application brought by Employees Association, but asking Board to apply subsection 
105(3)(a) of the Act and to treat its application as having been made on same date as Asso- 
ciation’s application - Board viewing subsection 105(3) in light of s.8 of the Act as placing 
greater emphasis on the application that is first in time - Board directing, pursuant to sub- 
section 105(3)(b), that the application filed first should be considered first and that consid- 
eration of the subsequently filed application should be postponed pending the disposition of 


the first 
THE CARLETON BOARD OF EDUCATION; RE CARLETON ADMINISTRATION 
SUPPORT CERTIFIED EMPLOYEES ASSOCIATION Soya salle eet ae (Feb.) 102 


Practice and Procedure - Certification - Union seeking leave to withdraw certification application 
following emergence of dispute concerning composition of bargaining unit - Board dismis- 
sing application - Union filing subsequent certification application - Employer asking Board 
to exercise its discretion under section 105(1)(i) to not consider subsequent application or, 
in the alternative, to direct a representation vote - Board declining employer requests - 
Board granting interim certification 


GENERAL SIGNAL LIMITED; RE IBEW, LOCAL 353; RE GROUP OF 
PMP OYVEES Ce rreccos eee chart ee cerned ee Ye (June) 509 


Practice and Procedure - Construction Industry - Construction Industry Grievance - Reconsidera- 
tion - Party seeking reconsideration not using Form A-47 - Reconsideration request not 
made within 30 day period specified in Rule 85 and containing nothing prompting Board to 
grant permission for late filing - Request failing to include complete representations or any 
submissions which responding party did not have opportunity to raise at hearing preceding 
decision - Reconsideration application denied 


MOHAWK SERVICES JRE B'S WeLOCAL 720. ot eo ee eee (Apr.) 355 


Practice and Procedure - Construction Industry - Construction Industry Grievance - Related 
Employer - Remedies - Responding parties not filing response to application, nor appearing 
at hearing - Board issuing declaration on the basis of material filed by the union indicating 
related activities under common control - Board’s Rule 19 also permitting Board to deem 
responding parties to have accepted all facts in the application when responding parties do 
not file responses as required by the Rules - Related employer liable to pay outstanding 
amounts under settlement and Board order in previous grievance referral - Board allowing 
grievance alleging failure to make remittances and awarding damages against both respond- 
ing parties 


LAKERIDGE ACOUSTICS, MALVERN DRYWALL SYSTEMS LTD. AND 950337 
ONTARIO INC. C.O.B. AS; RE ONTARIO COUNCIL OF THE INTERNATIONAL 
BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL UNION 
UGOY: Ais cleats MUTE erent Ee en ae, OO Ce ae (Feb.) 137 


Practice and Procedure - Construction Industry - Duty of Fair Referral - Parties - Unfair Labour 
Practice - Business manager neither a necessary nor a proper party - Board granting respon- 
dent’s motion to dismiss application as against union’s business manager - Union’s business 
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representative and business manager referring out-of-work members on basis of their sub- 
jective and personal opinions of members’ qualifications, abilities and interests - Union 
found to have contravened its own hiring hall working rules and section 70 of the Act - 
Complaint allowed and compensation ordered 


STEVEN SHEPPARD; RE BRIAN CHRISTIE, UA, LOCAL 463 .................004. (June) Be) 


Practice and Procedure - Construction Industry - Evidence - Jurisdictional Dispute - Labourers’ 
union and Carpenters’ union disputing assignment of certain work in context of demolition 
project - Work in dispute involving erection of wooden hoarding with canopy around site of 
building to be demolished, with hoarding to remain throughout construction of new build- 
ing on same site - Board considering how 1986 Labourers’ designation to represent “‘con- 
struction labourers’ engaged in demolition in ICI sector impacting on work assignment dis- 
putes - Board determining that it ought to look initially to demolition project evidence (as 
opposed to evidence of all types of ICI work) within Board Area in question - Only where 
this practice evidence is insufficient to enable Board to dispose of matter will Board look to 
other ICI practice with the Board Area - Board directing that disputed work be assigned to 
Carpenters’ union 


DELSAN DEMOLITION LIMITED, CJA, LOCAL 494 AND; RE LIUNA, ONTARIO 
PROVINCIAL DISTRICT COUNCIL AND THE LIUNA, LOCAL 625.............. (Oct.) 963 


Practice and Procedure - Construction Industry - Evidence - Jurisdictional Dispute - Reconsidera- 
tion - Timeliness - Board making final order in jurisdictional dispute complaint following 
consultation with parties -Labourer’s union requesting reconsideration and arguing that 
Board improperly refused to hear certain evidence, that there was no evidence to support 
certain findings, and that Board misinterpreted material before it - Board explaining its 
approach to requests for reconsideration given need for finality in its adjudication - Board 
also explaining new “consultation” procedure for resolving jurisdictional dispute com- 
plaints - Board finding no reason to reconsider its disposition of the complaint - EPSCA’s 
separate reconsideration request dismissed as untimely under Rule 85 and on its merits 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ AND ROOFERS’ CONFERENCE, SMW, LOCAL 473...........-..565: (May) 442 


Practice and Procedure - Construction Industry - Interim Relief - Related Employer - Remedies - 
Sale of a Business - Union applying for interim orders directing pre-hearing production of 
relevant lists and documents - Orders issuing but Board noting that production orders may 
be made on written and properly particularized requests, including representations, without 
recourse to section 92.1 of the Act 


HIGHLAND YORK FLOORING COMPANY LIMITED AND HIGHLAND YORK 
INTERIORS INC.; RE CARPENTERS AND ALLIED WORKERS, LOCAL 27, 
GI veo ee herent fed roy teed hie nO aaltepet Titles (July) 607 


Practice and Procedure - Construction Industry - Jurisdictional Dispute - Board rejecting Mill- 
wrights’ union’s assertion that jurisdictional dispute ought to be withdrawn or dismissed on 
basis that there was no longer a “demand” for work in dispute as a result of a settlement 
between employer and Ironworkers’ union - Board dealing with entire chain of disputed 
work associated with material handling conveyor systems, including tagging, dismantling or 
disconnecting, the transporting of the dismantled systems, and their installation or recon- 
nection at the new site - Board satisfied that correct assignment was to composite crew con- 
sisting of equal numbers of Ironworkers and Millwrights - Order to be binding upon all 
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other jobs undertaken in the future in Board Area #1 - Board declining Ironworkers’ 
request that orders be binding with respect to Board Areas #2 and #3 


COMSTOCK CANADA, A DIVISION OF LUNDRIGANS-COMSTOCK LIMITED, 
MILLWRIGHTS’ DISTRICT COUNCIL OF ONTARIO, MILLWRIGHTS, LOCAL 
1244, CJA, MILLWRIGHTS, LOCAL 1592, CJA; RE IRONWORKERS’ DISTRICT 
COUNCIE OF ONTARIO AND BSOIW, LOCAL 100...5) 122 hee (Aug.) 740 


Practice and Procedure - Construction Industry - Related Employer - Sale of a Business - 
Responding parties failing to reply to union’s applications -Union asking Board to deter- 
mine application without an oral hearing on the basis of material filed by the union and to 
deem facts pleaded in the application as having been accepted - Board granting union’s 
request -Related employer declaration issuing 


G.B. METALS LIMITED, APRICH ENTERPRISES LTD., ARNOLD GLEN BUR- 
SEY; RE IRON WORKERS DISTRICT COUNCIL OF ONTARIO AND THE BSOIW, 
LOCA. laches rater ack tee sh eat ea nh, aa fated Aa aaa neice Ree rae eee Re tee (June) 503 


Practice and Procedure - Discharge - Discharge for Union Activity - Evidence - Interim Relief - 
Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
TID OBS schist Ses ets Carr aaa A soe eos ts ee (Mar. ) Ng) 


Practice and Procedure - Discharge - Discharge for Union Activity - Evidence - Interim Relief - 
Remedies - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
175/638 252 72s. er RO nye ay Rennes) erie onan oan (Apr.) 354 


Practice and Procedure - Discharge - Discharge for Union Activity - Evidence - Unfair Labour 
Practice - Employer claiming that employee discharged for having lied to management 
about theft committed by another employee - Union objecting to introduction of evidence 
about “similar incident” involving other employee on ground that it pertained to material 


fact which had not been set out in employer’s response - Board relying on Rule 20 of 
Board’s Rules of Procedure to uphold objection -Discharge tainted by anti-union animus - 
Board finding that employer violated the Act when it met with employee to discuss his 
organizing activities and when the employee was discharged - Reinstatement with compen- 
sation ordered 


LOEB IGA HIGHLAND, 810048 ONTARIO LTD. C.O.B. AS; RE UFCW, LOCAL 
(Wet oie tire etl Ae she ictoks Foghat nell: Veh acer Se PEt Dit ena rs (Mar. ) 


Practice and Procedure - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Unfair Labour Practice - Whether declarations filed by the parties deficient - Board noting 
that where the only support for a critical aspect of a party’s case is a hearsay portion of a 
declaration, the Board may attach little or no weight to that portion of the declaration - 
Whether to reinstate union organizers accused by employer of theft pending final disposi- 
tion of unfair labour practice complaint - Potential labour relations harm sought to be 
avoided by union significantly greater than potential harm to employer of temporary rein- 
statement - Interim reinstatement ordered 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; U.F.C.W., LOCAL 
175/63 Seite eat. BRAY UE AM cc dee conn Nee atastdn aes. ca tone asthe ctaeeene (Aug. ) 


Practice and Procedure - Discharge - Duty of Fair Representation - Evidence - Unfair Labour 
Practice - Applicant alleging that union’s failure to take his discharge grievance to arbitra- 
tion violating the Act - At conclusion of applicant’s case, Board entertaining union’s motion 
for non-suit without requiring it to elect whether it wished to call evidence - Board satisfied 
that applicant had presented no basis, on his own evidence, upon which application could 
succeed - Application dismissed 


KENNETH EDWARD HOMER; RE IBEW AND ITS LOCAL 636; RE ST. CATHA- 
RINES HY DRO-ELECTRIC COMMISSION oiiccsnacs snusaaninessiess ern an deena cae omit (May) 


Practice and Procedure - Duty of Fair Representation - Unfair Labour Practice - Board exercising 
its discretion against inquiring into complaint for various reasons, including its finding that 
inquiry would be an expensive and largely academic exercise serving no tangible policy or 
labour relations interest - Application dismissed 


WILLIAM A. CURTIS; RE THE COMMUNICATIONS, ENERGY & PAPERWORK- 
ERS UNION OF CANADA, THE CANADIAN PAPERWORKERS UNION...... (Dec.) 


Practice and Procedure - Duty of Fair Representation - Unfair Labour Practice - Complainant 
alleging that union’s failure to arbitrate her grievance violating duty of fair representation - 
Board sketching out general framework within which complainant’s rights must be deter- 
mined - Board finding that union acted in good faith and that there was nothing arbitrary or 
discriminatory in the way union represented complainant - Complaint dismissed 


LEILA YATEMAN; RE CUPE, LOCAL 1974 (“THE UNION”); RE KINGSTON 
GENERA HOSPITAL C THE HOSPITAL” ) in iesci cea ctsee senses secnneceenense os sisees (Aug. ) 


Practice and Procedure - Evidence - Unfair Labour Practice - Board not permitting counsel to 
pursue line of questioning where application did not particularize any of the facts on which 
the union was seeking to cross-examine 


MORRISON’S MEAT PACKERS LTD.; RE UAW .......220 i fncest ede ett ecteasesnaserase (Mar.) 


Practice and Procedure - Interference in Trade Unions - Interim Relief - Remedies - Unfair 
Labour Practice - Union alleging that employer interfering with organizing drive by posting 
and distributing certain letter to employees - Board considering whether complaint making 
out arguable case and also assessing relative harm of granting or withholding relief - Board 
aiming to preserve union’s right to meaningful remedy, should complaint be upheld, while 
intruding as little as possible on employer’s interests - Employer directed to remove letter 
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from any area in which it was posted and to refrain from communication with employees 
involving counselling workers to resign union membership - Board’s order effective until 
disposition or settlement of complaint 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAVIGANADA)TS RGR SR I A eV Oude tie iE (Mar.) 242 


Practice and Procedure - Interference in Trade Unions - Natural Justice - Unfair Labour Practice 
- Board dismissing motion alleging that manner in which hearing conducted by panel deny- 
ing natural justice - Board finding that discipline by employer of union executive member 
for engaging in legitimate and protected union activity violating the Act - Employer 
directed to rescind discipline 


THE CORPORATION OF THE CITY OF HAMILTON; CUPE, LOCALG......... (Nov.) 1214 


Practice and Procedure - Jurisdictional Dispute - Parties disputing assignment of work in connec- 
tion with removal for scrap of exterior metal siding - Board declaring that work in dispute 
should be assigned to Sheet Metal Workers’ union - Board observing that ‘“‘kitchen sink” 
approach to preparation of briefs in jurisdictional dispute complaints not particularly help- 
ful - Board noting that parties in this case could properly have focused on the practice relat- 
ing specifically to the work in dispute and the application of the employer’s policy with 
respect to the assignment of such work 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ & ROOFERS’ CONFERENCE, SMW, LOCAL 473 ......0..ccceeesesee00e. (Mar.) get 


Practice and Procedure - Occupational Health and Safety - Settlement - Employer asking Board 
not to inquire into complaint on the basis that the matter had been settled - Board finding 
no good reason to permit the applicant to resile from his agreement and some good reasons 
not to permit him to do so - Board not inquiring further into complaint 


STEEP ROCK RESOURCES INC.; RE CHRIS WALKER: RE TEAMSTERS LOCAL 
111 (61, 62) Een yn ee IRN He OLN Deen cite mtriamveyen ) AP? x vebincrel® an, (July) 680 


Practice and Procedure - Reconsideration - Termination - Board exercising its discretion under 
section 105(2)(i) of the Act to refuse to entertain subsequent termination application where 
employee wishes with respect to representation were tested in earlier termination applica- 
tion - Board declining to impose bar on further termination applications -Termination 
application dismissed - Reconsideration application dismissed 


VENTURE INDUSTRIES CANADA LTD.; RE RANDY A. BURKE: RE 
CA W:CANAD AN th Stine al ag Coit den’ tien Bons beiteud dealin el peli ty (J ne) 572 


Practice and Procedure - Stay - Unfair Labour Practice - Subsequent to union’s unfair labour 
practice complaint being filed, employer obtaining ex parte court order under Companies’ 
Creditors’ Arrangement Act staying proceedings before the Board - Registrar directed to set 
matter down for hearing to receive parties’ submissions on Board’s jurisdiction to hear and 
decide complaint in light of court’s order 


LANDAWN SHOPPING CENTRES LIMITED; NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAVE GAN ADA | irs tait inn | Oh tedienetssi teed cena inher GE ee eet (Nov.) 1150 


Practice and Procedure - Termination - Timeliness - Board exercising its discretion under section 
105(2)(i) to refuse to entertain second termination application made by applicant within 
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period of a few weeks - Application dismissed - Applicant also barred from filing new ter- 
mination applications for a period of six months 


VENTURE INDUSTRIES CANADA LTD. (THE “COMPANY” OR “THE 
EMPLOYER”); RE RANDY A. BURKE; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA) AND ITS LOCAL 127 (“THE UNION”) .......:00ssseecretterttees (July) 707 


Pre-Hearing Vote - Certification - Representation Vote - Board’s Returning Officer missing first 
two of three polling times due to snow storm, but parties agreeing to substitute new time 
for earlier two and voting proceeding - At completion of balloting, parties signing “consent 
and waiver form” and “certification of conduct of election form” - Incumbent union seek- 
ing new vote on ground that new voting time disenfranchised certain employees - Board 
declining to order second vote - Certificate issuing 


ALEXANDRIA SASH & DOOR CO. LIMITED; RE BREWERY, MALT AND SOFT 
DRINK WORKERS, LOCAL 304; RE TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN AND HELPERS, LOCAL 91...........cccccececeeeeeneeeeeeeseeeeen sense eeens (Apr.) 303 


Reconsideration - Certification - Collective Agreement - Parties - Timeliness - Labourers’ union 
seeking reconsideration of decision to grant early termination of collective agreement 
between CLAC and employer on ground that posting of Notice to Employees was inade- 
quate - Labourers’ union filing certification application in what would otherwise have been 
open period of collective agreement - Labourers’ union having sufficient interest to justify 
granting standing in its own right to seek reconsideration of early termination decision - 
Board finding posting of Notice to Employees inadequate - Institutional interest of Board 
in providing adequate notice to affected employees outweighing reliance interest of com- 
pany and CLAC on finality of Board’s early termination decision - Reconsideration applica- 
tion allowed - Upon counting of ballots, Labourers’ certification application dismissed 


LEDCOR INDUSTRIES LIMITED; RE CHRISTIAN LABOUR ASSOCIATION OF 
AN A Fae nan ee nas Stee eSB e cmala sam eemas Poon (Aug. ) 758 


Reconsideration - Construction Industry - Construction Industry Grievance - Damages - Reme- 
dies - Board earlier finding violation of collective agreement in employer failure to observe 
mark-up process but making no damage award where union had not proved that it had 
members available to do the work - Board analyzing principles underlying “lost opportu- 
nity” damages and concluding that proof of loss essential to recovery - Union’s reconsidera- 
tion application dismissed 


BECHTEL CANADA INC., EPSCA AND; RE SMW, LOCAL 537...........000:::0++ (July) 581 


Reconsideration - Construction Industry - Construction Industry Grievance - Practice and Proce- 
dure - Party seeking reconsideration not using Form A-47 - Reconsideration request not 
made within 30 day period specified in Rule 85 and containing nothing prompting Board to 
grant permission for late filing -Request failing to include complete representations or any 
submissions which responding party did not have opportunity to raise at hearing preceding 
decision - Reconsideration application denied 


MOHAWK SERVICES; RE B.S.O.1.W. LOCAL 721........:::cseeseeeeeeeeee teste eeenes (Apr. ) 35 


N 


Reconsideration - Construction Industry - Evidence - Jurisdictional Dispute - Practice and Proce- 
dure - Timeliness - Board making final order in jurisdictional dispute complaint following 
consultation with parties -Labourer’s union requesting reconsideration and arguing that 
Board improperly refused to hear certain evidence, that there was no evidence to support 
certain findings, and that Board misinterpreted material before it - Board explaining its 
approach to requests for reconsideration given need for finality in its adjudication - Board 
also explaining new “consultation” procedure for resolving jurisdictional dispute com- 
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plaints - Board finding no reason to reconsider its disposition of the complaint - EPSCA’s 
separate reconsideration request dismissed as untimely under Rule 85 and on its merits 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ AND ROOFERS’ CONFERENCE, SMW, LOCAL 473...........0.0000. (May) 442 


Reconsideration - Practice and Procedure - Termination - Board exercising its discretion under 
section 105(2)(i) of the Act to refuse to entertain subsequent termination application where 
employee wishes with respect to representation were tested in earlier termination applica- 
tion - Board declining to impose bar on further termination applications -Termination 
application dismissed - Reconsideration application dismissed 


VENTURE INDUSTRIES CANADA LTD.; RE RANDY A. BURKE; RE 
CAWAGANAD Aieteteh adatven batt ards. ants extiny aoe) Sees bhuene. OA. (June) 572 


Reference - Bargaining Rights - Conciliation - Interim Relief - Remedies - Union Successor Sta- 
tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
FO L482 7458, LOUOIAINLY LOGS vnc accccsastees ra oa tee ee ree eee eee (Dec.) 1350 


Reference - Bargaining Rights - Construction Industry - Whether to amend designation orders of 
Painters’ union and/or Labourers’ union and/or Insulators’ union by adding words ‘“‘and 
employees engaged in the removal of asbestos” - Board not persuaded that any or all of the 
designations should be amended 


METROPOLITAN TORONTO DEMOLITION CONTRACTORS ASSOCIATION 
(THE “CONTRACTORS’ ASSOCIATION”), LIUNA (THE “LABOURERS”) AND 
HFIA (THE “INSULATORS”); RE PAT (THE CAIN TIERS see v nee aoe: (July) 612 


Reference - Collective Agreement - Settlement - Minister of Labour referring question to Board 
as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence 
of written notification to employer of ratification, settlement not elevated to status of col- 
lective agreement - Written notice of ratification not required - Board advising Minister 
that collective agreement in effect between the parties 


DDM PLASTICS ING., RE TAM) POGAMLODGE2792)..) aaeeee ee (Dec.) 1265 


Reference - Conciliation - Constitutional Law - Related Employer - Sale of a Business - Whether 
labour relations of bus service company offered through local branches at Ajax and Kitch- 
ener falling within provincial jurisdiction - Bus service company engaging in “regular and 
continuous” cross-border charter activity among its various activities - Board finding that 
bus services offered across the province through local branches constituting core undertak- 
ing - Each branch not constituting separate undertaking within constitutional sense - Board 
advising minister that parties’ labour relations falling within federal jurisdiction 


CHARTERWAYS TRANSPORTATION LIMITED (AT KITCHENER, ONTARIO); 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220.....(Nov.) 1125 
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Reference - Constitutional Law - Municipal bus operation primarily intraprovincial, but extra- 
provincial bus transportation services making up continuous and regular part of the opera- 
tions - Board advising Minister that bus operation’s labour relations falling within federal 
jurisdiction 
TRANSIT WINDSOR; RE AMALGAMATED TRANSIT UNION, LOCAL 616... (July) 698 


Related Employer - Bargaining Rights - Union applying for declaration that staging services com- 
pany (company A) and company owning Dome stadium (company B) are related employ- 
ers - Union seeking to bind B to union’s collective agreement with A with view to having 
certain stage hand work sometimes undertaken by B’s employees done by unionized 
employees - Board describing relationship between A and B as that of 
owner/sub-contractor, not a joint venture - Board concluding that commercial and labour 
relations situation not revealing “mischief” which section 1(4) of the Act was designed to 
cure - Union not seeking to protect bargaining rights with A, but rather to expand those 
rights to customer of A - Application dismissed 


AINSWORTH ELECTRIC CO. LIMITED AND STADIUM CORPORATION OF 
ONTARIO LIMITED: RETATSE PLOCAL DS itiiee cate sense svewartenss genres cen rss ane (Sept.) 817 


Related Employer - Bargaining Unit - Certification - Separate but related plastics manufacturers 
operating plants in Pickering and in Whitby - Union applying for certification and propos- 
ing bargaining unit made up of all employees of first corporate respondent in Whitby - 
Employer submitting that related manufacturers should be treated as one employer, and 
that appropriate bargaining unit should include all employees in Regional Municipality of 
Durham - Board making related employer declaration - Board satisfied that fragmenting 
employer’s highly integrated operation would likely cause serious labour relations problems 
- Regional Municipality unit found to be appropriate - Application dismissed 


HORNCO PLASTICS INC. AND HORN PLASTICS LTD.; RE ACTWU ........... (May) 411 


Related Employer - Conciliation - Constitutional Law - Reference - Sale of a Business - Whether 
labour relations of bus service company offered through local branches at Ajax and Kitch- 
ener falling within provincial jurisdiction - Bus service company engaging in “regular and 
continuous” cross-border charter activity among its various activities - Board finding that 
bus services offered across the province through local branches constituting core undertak- 
ing - Each branch not constituting separate undertaking within constitutional sense - Board 
advising minister that parties’ labour relations falling within federal jurisdiction 


CHARTERWAYS TRANSPORTATION LIMITED (AT KITCHENER, ONTARIO); 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220.....(Nov.) Lis 


Related Employer - Construction Industry - Construction Industry Grievance - Practice and Pro- 
cedure - Remedies - Responding parties not filing response to application, nor appearing at 
hearing - Board issuing declaration on the basis of material filed by the union indicating 
related activities under common control - Board’s Rule 19 also permitting Board to deem 
responding parties to have accepted all facts in the application when responding parties do 
not file responses as required by the Rules - Related employer liable to pay outstanding 
amounts under settlement and Board order in previous grievance referral - Board allowing 
grievance alleging failure to make remittances and awarding damages against both respond- 
ing parties 


LAKERIDGE ACOUSTICS, MALVERN DRYWALL SYSTEMS LTD. AND 950337 
ONTARIO INC. C.O.B. AS: RE ONTARIO COUNCIL OF THE INTERNATIONAL 
BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL UNION 
(S01 AONE Sireche: vont a eteer., birres lee Hee tence ds, wenn itKe tele. (Feb.) 137 


Related Employer - Construction Industry - Construction Industry Grievance - Remedies - Car- 
penters’ union having collective agreement with franchisor - Franchisees entering into 
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agreements with non-union contractors to perform certain renovation work - Board finding 
that franchisees and franchisor carrying on related activities under common control and 
direction - Board making single employer declaration, but limiting its application to renova- 
tions, including new store construction, agreed to between the responding parties 


THE SECOND CUP LTD., AND 953455 ONTARIO LIMITED; RE CJA LOCAL 
RBS cies SEN She ta a hind Laka ROA Sai ca ME oh cae couse RR (Oct.) 


Related Employer - Construction Industry - Interim Relief - Practice and Procedure - Remedies - 


Sale of a Business - Union applying for interim orders directing pre-hearing production of 
relevant lists and documents - Orders issuing but Board noting that production orders may 
be made on written and properly particularized requests, including representations, without 
recourse to section 92.1 of the Act 


HIGHLAND YORK FLOORING COMPANY LIMITED AND HIGHLAND YORK 
INTERIORS INC.; RE CARPENTERS AND ALLIED WORKERS, LOCAL 27, 


Related Employer - Construction Industry - Practice and Procedure - Sale of a Business - 


Responding parties failing to reply to union’s applications - Union asking Board to deter- 
mine application without an oral hearing on the basis of material filed by the union and to 
deem facts pleaded in the application as having been accepted - Board granting union’s 
request - Related employer declaration issuing 


G.B. METALS LIMITED, APRICH ENTERPRISES LTD., ARNOLD GLEN BUR- 
SEY; RE IRON WORKERS DISTRICT COUNCIL OF ONTARIO AND THE BSOIW, 
Sr ag A che ene ayy eect MEK A ARE i 9 Ro lt Ny he (June) 


Related Employer - Construction Industry - Sale of a Business - Board rejecting union’s submis- 


sion that certain individual constituting “key person” and that brief tenure of other individ- 
ual, found to be “key person”’, constituting contribution of the business or part of the busi- 
ness of predecessor to alleged successor employer - Successor rights application dismissed - 
Board not satisfied that responding companies operating under common control or direc- 
tion - Related employer application dismissed 


INPLANT CONTRACTORS INC. AND 911846 ONTARIO LIMITED C.O.B. AS 
FLINT INDUSTRIAL SERVICES AND FLINT RIGGERS AND ERECTORS INC.; 
RE MILLWRIGHT DISTRICT COUNCIL OF ONTARIO ON ITS OWN BEHALF 
AND ON BEHAPF OF TOCAD 124g conceit sinierer ee ee (May) 


Related Employer - Construction Industry - Sale of a Business - Responding employers operating 


demolition businesses owned by father and son - Board finding no sale of equipment or 
other commercial transactions between responding employers, but determining that good- 
will in effect transferred from father’s business to son’s business - Board finding sale of a 
business -Employers also engaged in same business under joint direction or control - 
Related employer declaration issuing 


KEPIC WRECKING INC. AND 963590 ONTARIO INC. C.O.B. AS KEPIC WRECK- 
ING RE-LIUNAJ TOGA GCs ea eee Uy SS Beenie Ie, Sees (June) 


Related Employer - Construction Industry - Voluntary Recognition - Board rejecting submission 


that making related employer declaration would extend, rather than preserve bargaining 
rights and that voluntary recognition agreement in this case was for a fixed term which 
ended in April 1992 - Employer cannot enter into collective bargaining relationship on trial 
or purely time-limited basis - Rule of contra proferentem not applying in this case - Board 
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satisfied that no untoward delay by applicants in bringing application and that responding 
parties not prejudiced by delay -Application granted 


WOODSTOCK ROOFING AND SHEET METAL, GREAT NORTH INDUSTRIES 
INC. AND GNI CONSTRUCTION LTD., #515422 ONTARIO LIMITED, C.O.B. AS; 
RE ONTARIO SHEET METAL WORKERS’ & ROOFERS’ CONFERENCE AND 
SRW Ce ee ee rn ee en eee a er Ae (May) 459 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Board directing employer to reinstate employees on an interim basis pending disposition of 
their unfair labour practice discharge complaint - Employer also directed to post Board 
notice in workplace and to provide copies of notice to employees affected by union’s certifi- 
cation application 


TATE ANDALE CANADA INC. RE USWA tsi iecsrevesseesieineetale veneers encediod sieeve (Mar.) 254 


Remedies - Adjournment - Construction Industry - Damages - Discharge - Practice and Proce- 
dure - Parties - Unfair Labour Practice - Board denying adjournment where request coming 
in the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month 
old medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti- 
union animus - Owner found personally liable for breaches of the Act in addition to 
breaches of the Act committed by corporate respondent - Corporate and individual respon- 
dents jointly and severally liable for damages assessed at over $24,000 payable to union on 
its own behalf and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug.) ah 


Remedies - Adjustment Plan - Discharge - Interference in Trade Unions - Interim Relief - Unfair 
Labour Practice - Bargaining unit chairperson discharged some months before scheduled 
closure of part of employer’s plant - Chairperson’s discharge grievance being arbitrated, but 
arbitration proceeding likely to continue beyond closure date - Employer refusing to discuss 
adjustment plan with union so long as chairperson included on union’s bargaining commit- 
tee - Union seeking order preventing employer from refusing to allow chairperson to partic- 
ipate as member of union committee negotiating adjustment plan - Employer identifying no 
significant harm resulting from granting order sought - Board directing employer to cease 
and desist from refusing to recognize and deal with chairperson as member of union com- 
mittee, and also to meet with union committee in order that parties may bargain in good 
faith to make adjustment plan 


CROWN FAB DIVISION, THE ALLEN GROUP CANADA, LIMITED; RE 
NATIONAL AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS UNION OF CANADA (CAW-CANADA) AND ITS LOCAL 1256 ... (Oct.) 960 


Remedies - Bargaining Rights - Conciliation - Interim Relief - Reference - Union Successor Sta- 
tus - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
461, 483, 488, 1000 AND 1688..............c:ccceeeceeneeeeeeneeeeeenenenen snes senensaeneeneu suse es (Dec.) 1350 
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Remedies - Bargaining Rights - Construction Industry - Interim Relief - Practice and Procedure - 
Unfair Labour Practice - Bricklayers’ union Local 2 alleging that Builders Association, Lab- 
ourers’ union and others committing unfair labour practice by, inter alia, agreeing to sub- 
contracting clause in collective agreement between them requiring bricklaying work to be 
performed by companies bound to agreement with Labourers’ union or Bricklayers’ union 
Local 1 - Local 2 requesting that operation of sub-contacting clause be stayed pending reso- 
lution of unfair labour practice complaint - Board commenting on lack of particularity and 
absence of supporting facts establishing first-hand knowledge in declaration filed by Local 2 
- Board also noting that interim relief applications may be decided without oral hearings 
and that parties who fail to provide complete written representations, as required by Rule 
86, do so at their peril - Only very discrete core of Local 2’s complaint supporting arguable 
case - Board considering delay in starting proceedings - No obvious reason why harm to 
Local 2 of denying application outweighing harm to responding parties of staying sub-con- 
tracting provision - Application for interim order dismissed 


METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION AND 
LIUNA, LOCAL 183; RE BAC, LOCAL 2; RE METROPOLITAN INDUSTRIAL & 
COMMERCIAL MASONRY CONTRACTORS INC.; RE MASONRY CONTRAC- 
TORS ASSOCIATION OR TORONTO INCH, Sa fen ete Deane Aine (Mar.) 219 


Remedies - Bargaining Rights - Interim Relief - Union Successor Status - Alleged predecessor 
union resisting alleged successor union’s application under section 63 of the Act claiming 
that it has bargaining rights for several thousand employees of grocery chain - Board direct- 
ing that employees at each store to continue to be represented in their dealings with their 
employer by the individual union representatives who customarily dealt with employment 
problems prior to July 1993, pending the Board’s determination concerning which union 
has bargaining rights- Board directing that copies of its decision be provided to all store 
managers and that copies be posted in each store 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED; RE RWDSU, CANADIAN SERVICE 

SECTOR DIVISION OF THE USWA, LOCAL 414, 422, 440, 461, 1000 AND THE 

RWDSU, CANADIAN SERVICE SECTOR DIVISION OF THE USWA; RE RWDSU, 
AFL-CIO-CLC AND ITS LOCAL AFFILIATE RWDSU, AFL-CIO-CLC, LOCAL 414, 

429), 54555798582 AND) 0156 ae HOnGun ed, One tee (eee Ouacnn le anlar an (Aug.) 783 


Remedies - Bargaining Rights - Sale of a Business - Unfair Labour Practice - Board, in earlier 
decision, declaring that sale of a business occurred but that bargaining rights terminated 
and that collective agreement no longer binding - Parties disputing effective date of declara- 
tion - Board considering it appropriate to make declaration effective as of date of “sale”, as 
if transaction never occurred, and so directing - Board also ruling on parameters of avail- 
able relief in connection with earlier finding that employer had violated section 67 of the 
Act - Alternate Chair appointed to meet with parties and assist them in resolving outstand- 


ing issues 
KITCHENER WATERLOO HOSPITAL; RE ONA; RE GROUP OF EM- 
BLO VE ES i afeaavcants canign aeeoe a Maan code naa see REE OT ee eT (Mar.) 187 


Remedies - Bargaining Unit - Combination of Bargaining Units - Union applying to combine 
hydro facility’s office bargaining unit and outside bargaining unit - Board reviewing relevant 
principles in connection with combination applications - Board also comparing its approach 
to combining bargaining units to method used by the Board to structure those units at the 
point of certification - Board concluding that combining units in this case would, to some 
extent, facilitate viable and stable bargaining and reduce fragmentation without causing 
serious labour relations problems - Board directing that the two units be combined and 
remaining seized to deal with any further remedial relief 


MISSISSAUGA HYDRO-ELECTRIC COMMISSION; RE IBEW, LOCAL 636... (June) 523 
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Remedies - Bargaining Unit - Combination of Bargaining Units - Union representing full-time 
employees since 1987 - Union recently certified to represent part-time employees and 
applying to combine bargaining units - Board satisfied that combining units would facilitate 
viable and stable collective bargaining and reduce fragmentation without causing serious 
labour relations problems - Board directing that the bargaining units be combined and 
remaining seized of any issues arising out of implementation of its order 


KINGSTON ACESS DUSe REC DIRT ClO fir rths os. tecarab eraacste etre nce ycvne sen evenss (July) 610 


Remedies - Certification - Certification Where Act Contravened - Discharge - Discharge for 
Union Activity - Intimidation and Coercion - Unfair Labour Practice - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature’s amendment of section 9.2 of 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC.; RE CUPE....... (Oct.) 938 


Remedies - Certification - Certification Where Act Contravened - Discharge - Discharge for 
Union Activity - Unfair Labour Practice - Board finding that employer violated Act by dis- 
charging certain employees and by seeking return of materials provided to employees by 
the union - Board directing that employees be reinstated with compensation and certifying 
union under section 9.2 of the Act - Board directing that union be permitted to convene 
meeting of employees on company premises during working hours and directing employer 
to provide union with list of employees’ names, addresses and telephone numbers 


ROYAL SHIRT COMPANY LIMITED; RE ACTWU .........0..0:ceseeseeeesceneeeeeeees (Nov.) i, 


Remedies - Change in Working Conditions - Damages - Hospital Labour Disputes Arbitration Act 
- Unfair Labour Practice - Board determining and declaring that certain scheduling changes 
affecting job sharing arrangements violating statutory “freeze” - Board declining to direct 
employer to restore previous work schedules in view of collective agreement made by par- 
ties subsequent to filing complaint, but directing that affected employees be compensated 
according to formula set out in decision 


OAKVILLE LIFECARE CENTRE; RE ONA oss cxsinssn» Sieepaeie eel ddan 2a debt aes (Oct.) 980 


Remedies - Change in Working Conditions - Interim Relief - Unfair Labour Practice - Union 
alleging that school board employers’ planned measures regarding taking of vacations 
breaching statutory freeze - Unions asking Board to make interim order directing employ- 
ers to permit employees to choose when they will take vacation during July and August - 
Union not relying on any potential harm beyond difficulty in remedy to individual employ- 
ees - Union not asserting any effect on wider labour relations context between parties - In 
absence of broader labour relations considerations, balance of harm not weighing in favour 
of making interim order - Applications dismissed 


LA SECTION CATHOLIQUE DU CONSEIL SCOLAIRE DE LANGUE FRANCAISE 
D’OTTAWA-CARLETON: RE ASSOCIATION DES EMPLOYES D’OTTAWA- 
CARLETON (EMPLOYES DE BUREAU, DE SECRETARIAT ET EMPLOYES 
TECHN HOURS ere4 toe? 1s. oval sherds hereto atltneh ies oo (Sept.) 844 


Remedies - Combination of Bargaining Units - Interim Relief - Union seeking interim order pro- 
hibiting otherwise lawful strikes or lock-outs pending disposition of application to combine 
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bargaining units - Board not finding reasons advanced for order sought sufficient to justify 
its imposition 


THE HYDRO-ELECTRIC COMMISSION OF THE CITY OF OTTAWA; RE IBEW, 
LOC BD 03 int de athe eee eee ea ee Bs ea cr ea (Nov.) 


Remedies - Construction Industry - Change in Working Conditions - Duty to Bargain in Good 


Faith - Unfair Labour Practice - Employer violating ‘‘statutory freeze” in failing to contact 
union office when it needed new employees and in failing to pay wages and benefits 
required by collective agreement - Employer directed to compensate union on behalf of its 
members -Employer operating entirely outside terms of agreement during period of bar- 
gaining - Employer failing to make every reasonable effort to make a collective agreement - 
In circumstances of this case, however, Board preferring to allow bargaining process to con- 
tinue rather than to impose settlement on the parties under section 91(4)(d) of the Act - 
Parties directed to meet and bargain in good faith 


GENERALE WOOD PRODUCTS; RE GIA LOCAL O720.). oe) for es tee (July) 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Judicial Review 


- Employer grieving against union and employee alleging improper claim and receipt of 
room and board allowance by employee - Employer claiming damages - Nothing in collec- 
tive agreement giving Board the power to award damages against employee - Board dismis- 
sing employer’s request for damages, but holding that declaratory relief available - Declara- 
tion issuing - Employer seeking judicial review - Divisional Court ruling that Board 
declined its jurisdiction to consider award of damages against the employee and remitting 
matter to the Board for its determination 


ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, THE; RE 
ONTARIO ALLIED CONSTRUCTION TRADES COUNCIL, HFIA, LOCAL 95, 
JAMES CORDCAND TRHE,OLRB, sas ee aeens.g saecores 2 ome 5 co Hed (Mar.) 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Board earlier 


finding employer in violation of collective agreement and awarding damages - Board reject- 
ing argument that employer ought to be relieved of its obligations to compensate for dam- 
ages arising out of its violation of the collective agreement because it elected to use fewer 
employees on the job than it was required to pursuant to the terms of the collective agree- 
ment - Board rejecting argument that damages ought not to be paid to the union but, 
rather, directly to members who would have been employed or, alternatively, to union in 
trust on behalf of those specific members - Employer directed to pay quantified damages to 
union in trust on behalf of its members 


E.S..FOX LIMPED RE IGE AND ITS COCAl (93)... a. ee ee (Oct.) 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Employer 


found in violation of collective agreement in failing to observe mark-up process in assigning 
disputed work - Union claiming loss of opportunity damages, but not proving that it had 
members available to do the work - Board declaring violation of agreement but making no 
damages award 


BECHTEL CANADA INC., EPSCA AND; RE ONTARIO SHEET METAL WORK- 
ERS’ AND ROOFERS’ CONFERENCE AND SHEET METAL WORKERS INTER- 
NATIONAL ASSOCTATION. EOGAIGSS 7 -2rs., ate ctid ate ttt ee ed ee (May) 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Jurisdictional 


Dispute - Board earlier deciding jurisdictional dispute in favour of Sheet Metal Workers’ 
union - Union seeking compensatory damages through grievance and arbitration under sec- 
tion 126 of the Act - Board determining that collective agreement precluding it from award- 
ing damages in this case involving first time error in assigning work where mark-up meeting 
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had been held - Work not falling within ‘same employer and same work” exception in col- 
lective agreement - Board finding that no damages owed 


THE ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCIATION, BRUCE 
NUCLEAR POWER DEVELOPMENT; RE SMW, LOCAL 473..........s0secserseees (Dec.) 1392 


Remedies - Construction Industry - Construction Industry Grievance - Damages - Reconsidera- 
tion - Board earlier finding violation of collective agreement in employer failure to observe 
mark-up process but making no damage award where union had not proved that it had 
members available to do the work - Board analyzing principles underlying “lost opportu- 
nity” damages and concluding that proof of loss essential to recovery - Union’s reconsidera- 
tion application dismissed 


BECHTEL CANADA INC., EPSCA AND; RE SMW, LOCAL 537.............:::eeees (July) 581 


Remedies - Construction Industry - Construction Industry Grievance - Practice and Procedure - 
Related Employer - Responding parties not filing response to application, nor appearing at 
hearing - Board issuing declaration on the basis of material filed by the union indicating 
related activities under common control - Board’s Rule 19 also permitting Board to deem 
responding parties to have accepted all facts in the application when responding parties do 
not file responses as required by the Rules - Related employer liable to pay outstanding 
amounts under settlement and Board order in previous grievance referral - Board allowing 
grievance alleging failure to make remittances and awarding damages against both respond- 
ing parties 


LAKERIDGE ACOUSTICS, MALVERN DRYWALL SYSTEMS LTD. AND 950337 
ONTARIO INC. C.O.B. AS; RE ONTARIO COUNCIL OF THE INTERNATIONAL 
BROTHERHOOD OF PAINTERS AND ALLIED TRADES, LOCAL UNION 
1G UN Metis te A Oe eset stele nacberigh bl onkthy tae (Feb.) 137 


Remedies - Construction Industry - Construction Industry Grievance - Related Employer - Car- 
penters’ union having collective agreement with franchisor - Franchisees entering into 
agreements with non-union contractors to perform certain renovation work - Board finding 
that franchisees and franchisor carrying on related activities under common control and 
direction - Board making single employer declaration, but limiting its application to renova- 
tions, including new store construction, agreed to between the responding parties 


THE SECOND CUP LTD., AND 953455 ONTARIO LIMITED; RE CJA LOCAL 
Fos OE Vis aha RENIN HIT SURE ME Eee eR rr (Oct.) 1060 


Remedies - Construction Industry - Construction Industry Grievance - Sheet Metal union and 
Plumbers’ union alleging employer failure to comply with “working agreement” binding 
employer to collective agreements in “residential sector” - Employer claiming that Sheet 
Metal collective agreement restricted to specialty contractors and that subcontracting clause 
in Sheet Metal and in Plumbers’ collective agreements not applying to it as a general con- 
tractor - Employer also asserting that unions would not have been able to get work on con- 
struction site identified in grievance because of bid depository arrangement and that dam- 
ages should be denied - Board finding collective agreements not restricted to ‘‘specialty 
contractors”, that working agreement binding employer to the collective agreements, and 
that subcontracting clauses effective against employer - Board finding employer in violation 
of collective agreements 


WEST YORK CONSTRUCTION 1984 LTD.; RE SMW, LOCAL 285 ............0664. (May) 456 
Remedies - Construction Industry - Duty of Fair Referral - Unfair Labour Practice - Board previ- 


ously upholding complaint and reconvening on issue of damages - Board concluding that 
duty of fair referral complainant owing duty to union to mitigate losses, but not obliged to 
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accept referrals as apprentice to fulfill duty - Board also deciding that damages should be 
reduced because of complainant’s unreasonable delay in filing complaint 


JAMES No KRABPDORE Giese WOCA INOS eaten: 23s ie ore. ¢ eae (Jan.) 


Remedies - Construction Industry - Interim Relief - Practice and Procedure - Related Employer - 
Sale of a Business - Union applying for interim orders directing pre-hearing production of 
relevant lists and documents - Orders issuing but Board noting that production orders may 
be made on written and properly particularized requests, including representations, without 
recourse to section 92.1 of the Act 


HIGHLAND YORK FLOORING COMPANY LIMITED AND HIGHLAND YORK 
INTERIORS INC.; RE CARPENTERS AND ALLIED WORKERS, LOCAL 27, 
CT AN ee Rees ER, SO EINE See a anes sare tei toe lie Pe eis ee teehee (July) 


Remedies - Damages - Discharge - Duty of Fair Representation - Unfair Labour Practice - Board 
earlier finding union in violation of duty of fair representation, but parties failing to agree 
On appropriate remedy - Reinstatement with compensation for nine months lost wages 
ordered - In assessing damages, Board not taking into account two-month delay in com- 
plaining to Board, but making deduction for failure to adequately mitigate and for com- 
plainant’s admitted misconduct prior to discharge 


TIM TURNER; RE THE RETAIL, WHOLESALE BAKERY AND CONFECTION. 
ERY WORKERS UNION, LOCAL 461 OF THE R.W.D.S.U. AFL:CIO:CLC AND 
RICK KENT, ALF DAVIS, GARY SAGE, AB PLAYER: RE WESTON 
BAKERIES 6 dipeiice tuna ctaon hese ih dake meen mamta Ben blnaeipcimn aEen (Aug.) 


Remedies - Damages - Duty to Bargain in Good Faith - Final Offer Vote - Interference in Trade 
Unions - Judicial Review - Lockout - Natural Justice - Unfair Labour Practice - Employer 
engaging in illegal lockout by transferring bargaining unit work to another company imme- 
diately before strike/lockout deadline - Work transfer motivated at least in part by desire to 
avoid union - Employer breaching duty to bargain in good faith by sending uninformed rep- 
resentatives to bargaining table, by failing to disclose contemplated transfer of work, and 
by bargaining directly with employees hired to work at other company - Direct bargaining 
constituting interference in trade union - Employer demand for employee consent to 
release of addresses for final offer vote constituting interference in trade union - Board 
ordering employer to cease and desist from violations of Act - Board ordering resumption 
of bargaining meetings - Board ordering employer to compensate all bargaining unit 
employees for monetary losses arising out of breaches - Board ordering employer to pay 
union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 
provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON: RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 
LCA esi. tema eich rans a i ee RA, ew op ae @ 0 ae eee ne eee (Jan.) 


Remedies - Discharge - Discharge for Union Activity - Evidence - Interim Relief - Practice and 
Procedure - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
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ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
TSI aoe Beer oes bes Oa cies sera ge ene tare aaah crop sachin mph shins eile aahcewe Nomen (Mar. ) 197 


Remedies - Discharge - Discharge for Union Activity - Evidence - Interim Relief - Practice and 
Procedure - Unfair Labour Practice - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
OBS ee ec eR CCE Ben IC ae SORE Re Ot ane ocr ares aa ea (Apr.) 354 


Remedies - Discharge - Discharge for Union Activity - Interference in Trade Unions - Intimida- 
tion and Coercion - Unfair Labour Practice - Board finding lay-offs partly or wholly moti- 
vated by anti-union sentiment and that Act violated when employer threatened to close 
plant if union came in - Complaint allowed - Reinstatement with compensation ordered - 
Employer also directed to mail Board notices to bargaining unit members at their homes 


BARTON FEEDERS INC.; RE U.F.C.W., LOCAL 633 .........::scesesseeeesteeee tenes: (Feb.) 89 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Practice and Procedure - 
Unfair Labour Practice - Whether declarations filed by the parties deficient - Board noting 
that where the only support for a critical aspect of a party’s case is a hearsay portion of a 
declaration, the Board may attach little or no weight to that portion of the declaration - 
Whether to reinstate union organizers accused by employer of theft pending final disposi- 
tion of unfair labour practice complaint - Potential labour relations harm sought to be 
avoided by union significantly greater than potential harm to employer of temporary rein- 
statement - Interim reinstatement ordered 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; U.F.C.W., LOCAL 
AY CE ae ORI TARA LES OIL ALLA LON ORT LE IER (Aug.) 744 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Board directing employer to reinstate employees on interim basis pending disposition of 
unfair labour practice discharge complaint - Employer also directed to provide copy of 
Board notice to all employees affected by union’s certification application 


CMP GROUP (1985) LTD.; RE LAUNDRY & LINEN DRIVERS AND INDUSTRIAL 
WORKERS UNION; LOCAL 847 ssscessnvss cc.seeecuieen ions caeeseaeatend helen on stieressceee ens (Sept. ) 824 
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Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Board directing reinstatement of discharged employees on interim basis pending final dis- 
position of unfair labour practice complaint - Employer also directed to post Board notice 
in prominent places in workplace 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; RE UFCW, LOCAL 
L7S/OS3 RES. ea reteed ake «heir ek SeP ta! ete er i le wot ot ge a Eee (July) 587 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Board noting exceptionally broad language of section 92.1 of the Act, as well as its “facilita- 
tive” or “forensic” thrust - Board explaining advantages of timely intervention without 
finding fault - Board assessing potential harm in making or not making interim order from 
perspective of employer, union, aggrieved employees and other employees who may be 
affected by impugned conduct and directing interim reinstatement of discharged employees 
pending disposition of unfair labour practice complaint 


TATRANDALE CANADAUNG US WAcey Axeolarge teAl aientin neues. Tees, (Oct.) 1019 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Union claiming that various lay-offs and changes in employee duties constituting unfair 
labour practices - Union seeking interim relief pending disposition of unfair labour practice 
complaint - Board satisfied that important labour relations interests, including preserving 
ability of employees to freely participate in union activities, outweighing temporary disrup- 
tion of company’s affairs caused by interim orders - Employer ordered to reinstate certain 
employees and to restore duties or hours to others on interim basis until unfair labour prac- 
tice complaint determined 


J.C.V.R. PACKAGING INC.; RE UNITED STEELWORKERS OF AMERICA ..(Nov.) 1145 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Union filing complaint in respect of alleged unlawful discharge in August 1992 - Union 
applying for interim order reinstating discharged employee in February 1993 - In all the cir- 
cumstances, including the elapsed time between the discharge and the coming into force of 
section 92.1 and including the applicant’s one month delay in filing union’s application, 
Board not satisfied that balance of harm favouring the applicant - Application dismissed 


PRICE CLUB CANADA INC.; RE UFCW, LOCAL 175 ...cccccccccccccsececcececccecceee, (July) 635 


Remedies - Discharge - Discharge for Union Activity - Interim Relief - Unfair Labour Practice - 
Union making complaint in October 1992 alleging that employees unlawfully discharged for 
union activity - Hearing in discharge complaint commencing in December 1992 and contin- 
uing on dates in February, April and May 1993 - Union filing application in February 1993 
seeking interim reinstatement of employees pending final determination of complaint - 
Assuming truth of allegations, complaint making out arguable case for remedies sought - 
Board weighing relative labour relations harm resulting from granting or not granting 
interim order sought and declining to order interim relief - Delay militating against granting 
interim relief - Board not persuaded that interim order power ought to be used to limit or 
avoid harm which is purely financial - Application dismissed 


MORRISON MEAT PACKERS LTD RE U/AlWetl, Ue eee oe. ce (Apr.) 358 


Remedies - Discharge - Duty of Fair Representation - Trade Union - Trade Union Status - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
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case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOO BE OAR ID errs tt ie mas conen Peete whee sada ole yeayeniccdnnsseenvagmacn et (Dec.) 1283 


Remedies - Duty of Fair Referral - Duty of Fair Representation - Interim Relief - Unfair Labour 
Practice - Applicant working as lighting technician in film and television production - Appli- 
cant alleging that his union violating Act in various ways in denying him work opportunities 
and requesting interim order directing union to issue permits on request of employers 
authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYANFOR DES REINABET OCA LOU ies a SitarcCees. hg tee wart cGe uh oveetilaes of sabes (Dees) 1296 


Remedies - Duty of Fair Representation - Interim Relief - Unfair Labour Practice - Applicant taxi 
drivers requesting order from Board preventing union from selling three taxi stand spots 
until complaint alleging breach of union’s duty of fair representation decided - Applicants 
alleging potential harm to third parties if interim order not made - Board noting that harm 
to third parties would not in itself generally be sufficient to warrant granting interim order - 
Application dismissed 


SHARIAR NAMVAR AND MALIK AWADA; RE RWDSU, AFL:CIO:CLC AND 
BCU ESN E a Acc OC ONE AIN Yl Orcscn minarets wit oe Marriner nce ac eean occas. s he (Aug. ) 793 


Remedies - Interference in Trade Unions - Interim Relief - Practice and Procedure - Unfair 
Labour Practice - Union alleging that employer interfering with organizing drive by posting 
and distributing certain letter to employees - Board considering whether complaint making 
out arguable case and also assessing relative harm of granting or withholding relief - Board 
aiming to preserve union’s right to meaningful remedy, should complaint be upheld, while 
intruding as little as possible on employer’s interests - Employer directed to remove letter 
from any area in which it was posted and to refrain from communication with employees 
involving counselling workers to resign union membership - Board’s order effective until 
disposition or settlement of complaint 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
SA OASUN DVS SORES lhe Lela Bik. eit lno iy RS ae tete 8 mNE Rey salir i (Mar.) 242 


Remedies - Interference in Trade Unions - Interim Relief - Unfair Labour Practice - Union Suc- 
cessor Status - USWA filing complaint alleging employer interference in union activity and 
making request for interim relief - Application for interim relief made in context of continu- 
ing dispute between USWA and RWDSU over who represents employees of employer, and 
in context of earlier interim Board order directing that employees to continue to be repre- 
sented in dealings with employer by individual union representatives who had customarily 
dealt with employment problems prior to July 1993 - Board granting further interim orders 
in connection with leaves of absence for union business and other matters in order to ensure 
that employer does not actively support either union at expense of the other, pending 
Board’s decision in USWA’s successor rights application 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED AND RWDSU, AFL-CIO-CLC; RE 
RETAIL, WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF 
THE OS WA OCA aA eee aca rts ite rere uitace caaceneb sasamneniin easel sem aes (Sept.) 880 


Remedies - Interim Relief - Unfair Labour Practice - Union alleging that, as result of participa- 
tion by employees in arbitration proceeding, employer altering employees’ hours of work in 


120 


violation of the Act - Union seeking order restoring employees’ hours of work pending res- 
olution of unfair labour practice complaint - Union and employer having collective bargain- 
ing relationship since 1988 and Board identifying no significant labour relations harm to 
affected employees or union if order not made - Board refusing to order employer to 
restore employees’ hours of work, but directing it to notify employees of their rights under 
the Act through distribution of Board notice 


FORT ERIE DUTY FREE SHOPPE INC.; RE ONTARIO LIQUOR BOARDS 
EMPLEO VE ES sUINIOIN Fee 22 sccnecnntts sty. sncenennaersichaanniyy tah. cman aaee eeaeinas eek Pace (Dec.) 1307 


Representation Vote - Adjournment - Build-Up - Certification - Parties - Sale of a Business - 
Security Guards - Union making certification application in June 1993 in respect of employ- 
ees of H - H’s contract to provide security services not renewed and W providing those ser- 
vice effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged ‘“‘freeze”’ viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that “build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
LIMFRED 2 tb rane, d ieee er rene aceolanets nett aqme teats a 698 (Aug.) 751 


Representation Vote - Adjournment - Certification - Charter of Rights and Freedoms - Constitu- 
tional Law - Evidence - Natural Justice - Practice and Procedure - Board declining to hear 
objecting employees’ Charter argument where notice not given to Attorney-General - 
Board declining to adjourn hearing so that notice to Attorney-General could be given - 
Board applying Hemlo Gold Mines case and affirming that ‘‘application date” in section 
8(4) of the Act means date on which application is filed and holding that this interpretation 
involves no denial of natural justice - Board declining to hear employees’ viva voce evi- 
dence in connection with discretion to order representation vote - Board’s discretion under 
section 8(3) of the Act should be exercised in way that recognizes that statutory scheme 
based primarily on documentary evidence of membership - Proffered evidence would not 
affect Board’s of discretion in circumstances of this case 


SHAW INDUSTRIES LTD. C.O.B. AS CANUSA (A DIVISION OF SHAW INDUS- 
TRIES LTD.); RE TWA - CANADA; RE GROUP OF EMPLOYEEB.................. (Aug.) 798 


Representation Vote - Certification - Charter of Rights and Freedoms - Constitutional Law - 
Judicial Review - Natural Justice - Petition - Group of objecting employees filing “petition” 
in Opposition to union after certification application filing date - Objecting employees ask- 
ing Board to extend application filing date to allow timely filing of petition, and to conduct 
certification hearing in Thunder Bay - Objecting employees also challenging constitutional 
validity of section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and 
asserting violation of rules of natural justice - Board dismissing various objecting employ- 
ees’ objections in oral ruling - Objecting employees then seeking to have application dis- 
missed on grounds of reasonable apprehension of bias - Board finding no reasonable appre- 
hension of bias and dismissing motion - Company’s request that Board exercise its 
discretion under section 8(3) of the Act to direct representation vote denied - Union enjoy- 
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ing support in excess of 55% in appropriate bargaining unit - Certificate issuing - Divisional 
Court dismissing objecting employees’ judicial review application 


HEMLO GOLD MINES INC., USWA AND; RE LAROY MACKENZIE AND 
WAYNE MACKENZIE ET AL. ALSO KNOWN AS EMPLOYEES OF HEMLO 
GOLD MINES ING FOR DEMOCRATIC CHOICE wi tiiimertanenssngonntsuscce cesses (May) 471 


Representation Vote - Certification - Charter of Rights and Freedoms - Constitutional Law - Nat- 
ural Justice - Petition - Group of objecting employees filing ‘‘petition’’ in opposition to 
union after certification application filing date - Objecting employees asking Board to 
extend application filing date to allow timely filing of petition, and to conduct certification 
hearing in Thunder Bay - Objecting employees also challenging constitutional validity of 
section 8(4) of the Act and Rule 47 of the Board’s Rules of Procedure, and asserting viola- 
tion of rules of natural justice - Board dismissing various objecting employees’ objections in 
oral ruling - Objecting employees then seeking to have application dismissed on grounds of 
reasonable apprehension of bias - Board finding no reasonable apprehension of bias and 
dismissing motion - Company’s request that Board exercise its discretion under section 8(3) 
of the Act to direct representation vote denied - Union enjoying support in excess of 55% in 
appropriate bargaining unit - Certificate issuing 


HEMLO GOLD MINES INC.; RE UNITED STEELWORKERS OF AMERICA; RE 
GROUPOP-EMRIO VBE Sis ices ce alata enes ncn beep voi ce reaseeest muants tpmeael ats (Mar. ) 158 


Representation Vote - Certification - Pre-Hearing Vote - Board’s Returning Officer missing first 
two of three polling times due to snow storm, but parties agreeing to substitute new time 
for earlier two and voting proceeding - At completion of balloting, parties signing “consent 
and waiver form” and “‘certification of conduct of election form” - Incumbent union seek- 
ing new vote on ground that new voting time disenfranchised certain employees - Board 
declining to order second vote - Certificate issuing 


ALEXANDRIA SASH & DOOR CO. LIMITED; RE BREWERY, MALT AND SOFT 
DRINK WORKERS, LOCAL 304; RE TEAMSTERS, CHAUFFEURS, WARE- 
HOUSEMEN: AND HELPERS LOCA 9) ox. 22 eich. cum arpaess teanach eeaaidys eeeveaseiees (Apr.) 303 


Representation Vote - Certification - Security Guards - Union applying to be certified for unit of 
1100 guards working at 200 sites within 4 separate municipal regions - Board directing rep- 
resentation vote in agreed-upon voting constituency - Union requesting that employer dis- 
close to it addresses of employees on voters’ list - Board directing employer to produce 
labels containing names and addresses of persons on voters’ list and to allow union repre- 
sentatives to attend employer’s office with sealed envelopes to be labelled and mailed by 
representatives of union and employer together - Board directing that all reasonable costs 
associated with mailing to be borne by union 


METROPOL SECURITY SERVICES, BARNES SECURITY SERVICES LIMITED 
GO BERGER E USWA eatae teat, fomece, eee eo ee a ee (Nov.) 1154 


Representation Vote - Termination - Whether representation vote should be ordered (and ballot 
box sealed) pending resolution of issue of timeliness of termination application - Board 
questioning jurisdiction to order vote in circumstances where timeliness of application 
undetermined - Board adopting practice in certification procedure (to resolve entitlement 
issues before directing a vote) and declining to order vote until timeliness issue resolved 


SPOONERS’ RESTAURANT, EMPLOYEES OF 598142 ONTARIO LIMITED CAR- 
RYING ON BUSINESS AS; RE THE R.W.D.S.U., LOCAL 448; RE 598142 ONTARIO 
LIMITED C.O.B. AS SPOONERS’ RESTAURANT ..........-..-sececeeeeeceeceneeeseeeees (Jan.) WY 


Right of Access - Interference in Trade Unions - Unfair Labour Practice - Employer directing 
employees not to engage in union activity or discussion of union related issues on company 
premises - Board rejecting employer’s argument that section 11.1 of the Act altered the law 
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regarding the right of employees to engage in union activity in the workplace - Prohibition 
of union activity and discussion of union related issues violating section 65 and 67 and 
declared to be of no effect 


SOBEYSINC,: RE WFCW, LOCAL LOQ QA roa. ietence tes td Saw amsaienn oaantes geieiiache ong oeenr (July) 675 


Right of Access - Picketing - Strike Replacement Workers - Unfair Labour Practice - Board find- 
ing that company violated section 73.1 of the Act by using prohibited replacement workers 
to perform work where employees on strike - Board making cease and desist order and 
directing that its decision be posted on outside of each struck store - Board declining com- 
pany’s request for restrictions on picketing under section 11.1 of the Act - Board noting that 
picketing had generally been peaceful, that section 11.1 contemplating some disruption 
without giving rise to restrictions, and that company made little attempt to utilize other 
means of assistance available to it 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UFCW, LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FOR- 
TUNATO, RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, 
GENE MARTIN, PAM MURDOK, PATRICIA O’DOHERTY, KATHY PAPACON- 
STAN TINO, IRENE, PARK AND CLIFE SKINNER opie osnsuc gosve anon tomsnsi om nc geaa (Nov.) 1230 


Sale of a Business - Adjournment - Build-Up - Certification - Parties - Representation Vote - 
Security Guards - Union making certification application in June 1993 in respect of employ- 
ees of H - H’s contract to provide security services not renewed and W providing those ser- 
vice effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged “freeze” viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that “build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
LIMITED ite cS mii Se, toe A arle eel Mi Rede ey oe (Aug.) 751 


Sale of a Business - Bargaining Rights - All events material to application occurring prior to com- 
ing into force on January 1, 1993 of amendments to Labour Relations Act, including 
amendments to section 64 - Board hearing held after January 1, 1993 - Board applying sec- 
tion 64, as it existed prior to amendments, to facts of the case - Responding employer own- 
ing and operating retail food store previously owned and operated as retail food store by A 
& P - Store directly sub-let by A & P to responding employer - Even if result could be said 
to be expansion of responding employer’s existing business, result accomplished through 
acquisition of part of A & P’s business - Transaction constituting sale of business within 
meaning of the Act - Declaration issuing 


PENNY LANE FOOD MARKETS LTD.; RE UFCWU, LOCAL 175/633; RE GROUP 
OF EMPLOYEES? co aseascotetnc sane nes ont rasta eoeeenes ce Ream ete nner es Hone e ee aOR TATE es (Mar.) 230 


Sale of a Business - Bargaining Rights - Remedies - Unfair Labour Practice - Board, in earlier 
decision, declaring that sale of a business occurred but that bargaining rights terminated 
and that collective agreement no longer binding - Parties disputing effective date of declara- 
tion - Board considering it appropriate to make declaration effective as of date of “‘sale”’, as 
if transaction never occurred, and so directing - Board also ruling on parameters of avail- 
able relief in connection with earlier finding that employer had violated section 67 of the 


Act - Alternate Chair appointed to meet with parties and assist them in resolving outstand- 
ing issues 


KITCHENER WATERLOO HOSPITAL; RE ONA; RE GROUP OF EM- 
PROV EE Si copiers re eer serarery ae eas chap oh geht nein inpatient mann ating aplaeifn dveles (Mar.) 187 


Sale of a Business - Certification - Security Guard - Union applying to represent guards employed 
by condominium corporation at single location - Security company acquiring contract to 
provide security services at condominium two weeks later - Security firm already having 
collective agreement with rival union - Parties agreeing that security company should be 
named as employer in bargaining unit description - Rival union and employer asserting that 
collective agreement between them barring certification application - Board deferring con- 
sideration of certification application pending filing by interested party of sale of business 
application under section 64 of the Act 


MEADOWVALE SECURITY GUARD SERVICES INC.; CANADIAN UNION OF 
PROFESSIONAL SECURITY-GUARDS; RE THE CHRISTIAN LABOUR ASSOCIA- 
TON ORGANADAN GLA.) san trae rricatetanme eas Ena te be a AS (Dec.) 1340 


Sale of a Business - Conciliation - Constitutional Law - Reference - Related Employer - Whether 
labour relations of bus service company offered through local branches at Ajax and Kitch- 
ener falling within provincial jurisdiction - Bus service company engaging in “regular and 
continuous” cross-border charter activity among its various activities - Board finding that 
bus services offered across the province through local branches constituting core undertak- 
ing - Each branch not constituting separate undertaking within constitutional sense - Board 
advising minister that parties’ labour relations falling within federal jurisdiction 


CHARTERWAYS TRANSPORTATION LIMITED (AT KITCHENER, ONTARIO); 
RE LONDON AND DISTRICT SERVICE WORKERS’ UNION, LOCAL 220..... (Nov.) 1s 


Sale of a Business - Construction Industry - Interim Relief - Practice and Procedure - Related 
Employer - Remedies - Union applying for interim orders directing pre-hearing production 
of relevant lists and documents - Orders issuing but Board noting that production orders 
may be made on written and properly particularized requests, including representations, 
without recourse to section 92.1 of the Act 


HIGHLAND YORK FLOORING COMPANY LIMITED AND HIGHLAND YORK 
INTERIORS INC.; RE CARPENTERS AND ALLIED WORKERS, LOCAL 27, 
CI At eremite eueiemlen delle darererate mi GGalist Liter. A280. AORN I emer (July) 607 


Sale of a Business - Construction Industry - Practice and Procedure - Related Employer - 
Responding parties failing to reply to union’s applications - Union asking Board to deter- 
mine application without an oral hearing on the basis of material filed by the union and to 
deem facts pleaded in the application as having been accepted - Board granting union’s 
request -Related employer declaration issuing 


G.B. METALS LIMITED, APRICH ENTERPRISES LTD., ARNOLD GLEN BUR- 
SEY; RE IRON WORKERS DISTRICT COUNCIL OF ONTARIO AND THE BSOIW, 
TOC Ay ras Ee a aren cd Meee nesting te pnen Sued anata peste Baneenmep aBbeier aes (June) 503 


Sale of a Business - Construction Industry - Related Employer - Board rejecting union’s submis- 
sion that certain individual constituting “key person” and that brief tenure of other individ- 
ual, found to be “key person”, constituting contribution of the business or part of the busi- 
ness of predecessor to alleged successor employer - Successor rights application dismissed - 
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Board not satisfied that responding companies operating under common control or direc- 
tion - Related employer application dismissed 


INPLANT CONTRACTORS INC. AND 911846 ONTARIO LIMITED C.O.B. AS 
FLINT INDUSTRIAL SERVICES AND FLINT RIGGERS AND ERECTORS INC.; 
RE MILLWRIGHT DISTRICT COUNCIL OF ONTARIO ON ITS OWN BEHALF 
ANDION BEHALE ORE OC AA onsen vee teds tone ene ae aeae tee canned See: Aen (May) 421 


Sale of a Business - Construction Industry - Related Employer - Responding employers operating 
demolition businesses owned by father and son - Board finding no sale of equipment or 
other commercial transactions between responding employers, but determining that good- 
will in effect transferred from father’s business to son’s business - Board finding sale of a 
business -Employers also engaged in same business under joint direction or control - 
Related employer declaration issuing 


KEPIC WRECKING INC. AND 963590 ONTARIO INC. C.O.B. AS KEPIC WRECK- 
ING} RE EIUNAS LOCAL 337 «neat ese cine ie Re ek SE ORE Cen ee (June) 516 


Sale of a Business - Fourteen months following closure of hotel, responding party purchasing 
lands, buildings and virtually all tangible assets formally used by predecessor employer in 
hotel operation - Responding party claiming that it purchased collection of idle assets, not 
“business” or “‘part of a business” within meaning of the Act - Purchaser using core assets 
to supply same general services to same general market, including some of the same cus- 
tomers - Substantially same jobs being performed in substantially same place in respect of 
substantially same services for similar market - Hiatus not conclusive where asset configura- 
tion substantially intact and continuing at core of ‘“‘new”’ business organization - Board find- 
ing “sale of a business”’ 


ACCOMODEX FRANCHISE MANAGEMENT INC., KELLORYN HOTEL INC.; RE 
HE. RiEY LOGAE IS GRE UsE-GoWe LOCAL A206... eaue etn eerie, fee, cee (Apr.) 281 


Sale of a Business - Unfair Labour Practice - Respondent appointed by Ontario Court (General 
Division) as receiver and manager of nursing home in December 1991 - Union complaining 
that respondent failing to adhere to collective agreement between union and nursing home 
and refusing to bargain with union - Board finding respondent to be successor employer for 
purposes of the Act - Board remitting remaining issues to parties for consideration and 
remaining seized 


DELOMTE & TOUCHE; REC.U_P.E. AND ITS LOGAIBI345.-y5 Gee ee (Feb?) 109 


School Board and Teachers Collective Negotiations Act - Change in Working Conditions - Unfair 
Labour Practice - Whether wages and benefits paid to certain employees in bargaining unit 
constituting contravention of statutory freeze - Board rejecting argument that grievors were 
statutory form teachers and not occasional teachers within unit applied for - Employer’s 
alteration of those teachers’ terms and conditions violating the Act - Complaint allowed and 
compensation ordered 


LEEDS AND GRENVILLE COUNTY BOARD OF EDUCATION; RE 
O.P.S7 TRA. Se, A Oe a eee ae PUR Bee fa tenet (Feb.) 141 


Sector Determination - Adjournment - Construction Industry - Jurisdictional Dispute - Practice 
and Procedure - Board declining to defer complaint to arbitration proceedings under the 
agreement between Labourers and Carpenters unions - Board denying request to make 
determination as to which sector of the construction industry the work in dispute falls into 
before proceeding with the merits of the jurisdictional dispute - Parties directed to file addi- 
tional material according to timetable set by the Board 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED, EASTERN 
CONSTRUCTION COMPANY LIMITED AND KONVEY CONSTRUCTION LIMIT- 
ED; RE-G.J.A3) LOGAL27 [AND LAE GN: AL OCA LSaians pene oe ees (Feb.) 120 
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Sector Determination - Adjournment - Jurisdictional Dispute - Practice and Procedure - Carpen- 
ters’ and Labourers’ unions disputing assignment of carpentry portion of concrete forming 
work in relation to various outdoor concrete structures, including retaining walls, seating 
walls, planters and curbs - Labourers’ union raising “sector” issue and arguing that ‘“‘consul- 
tation” should be adjourned so that full hearing into sector issue can be held and notice 
given to all parties - Board satisfied that it can determine sector issue for purpose of juris- 
dictional dispute proceedings on basis of material before it and consultation with parties - 
Board satisfied that work in dispute falling in ICI sector and not in “landscaping” sector as 
submitted by Labourers’ union - Board satisfied that trade agreement between Carpenters’ 
and Labourers’ union and that area practice supporting Carpenters’ union claim - Board 
directing that work in dispute be assigned to Carpenters’ union 


ELLIS-DON LIMITED, THE JACKSON-LEWIS COMPANY LIMITED AND EAST- 
ERN CONSTRUCTION COMPANY LIMITED; RE CJA, LOCAL 27, AND LIUNA, 
LOCA TS 183. too ccsets chen ee EO NR lle Fete dune ee} (Nov.) 1130 


Sector Determination - Construction Industry - Board finding construction of underground con- 
crete water storage tank to be work in the ICI sector of the construction industry, and not 
in heavy engineering sector or sewer and watermain sector as asserted by Labourers’ union 
- Declaration issuing accordingly 


MATHEWS CONTRACTING INC.; RE CJA, LOCAL 18; RE LIUNA .............. (Dec.) 1332 


Security Guard - Certification - Constitutional Law - Employer in business of providing security 
services to various clients, including various departments and agencies of the federal gov- 
ernment - Security service duties including controlling movement of people and material 
into and out of federal government buildings, reporting suspicious persons, preventing 
fires, enforcing fire safety standards and administering first aid - Board not persuaded that 
security services provided integral to core federal undertaking - Board assuming jurisdiction 
to consider certification application - Certificate issuing 


NATIONAL PROTECTIVE SERVICE COMPANY LIMITED; RE UNITED STEEL- 
WORKERS OP ANERICAM te lee en et reren | leer Sea Te (Apr.) 365 


Security Guard - Certification - Sale of a Business - Union applying to represent guards employed 
by condominium corporation at single location - Security company acquiring contract to 
provide security services at condominium two weeks later - Security firm already having 
collective agreement with rival union - Parties agreeing that security company should be 
named as employer in bargaining unit description - Rival union and employer asserting that 
collective agreement between them barring certification application - Board deferring con- 
sideration of certification application pending filing by interested party of sale of business 
application under section 64 of the Act 


MEADOWVALE SECURITY GUARD SERVICES INC.; CANADIAN UNION OF 
PROFESSIONAL SECURITY-GUARDS; RE THE CHRISTIAN LABOUR ASSOCIA- 
TON Ote A) a CNG ee ee eee ee (Dec.) 1340 


Security Guards - Adjournment - Build-Up - Certification - Parties - Representation Vote - Sale 
of a Business - Union making certification application in June 1993 in respect of employees 
of H - H’s contract to provide security services not renewed and W providing those service 
effective July 1993 - W a successor employer within meaning of section 64.2 of the Act - 
Board permitting W to participate in certification proceeding over union’s objection - 
Board declining to adjourn proceeding to allow union to investigate alleged ‘‘freeze” viola- 
tion by W - Number of positions in bargaining unit increasing from 11 on certification appli- 
cation date to 13 on date of hearing - Board ruling that “build-up” principle not applicable 
in this case - W and H asking Board to direct representation vote on basis of change in com- 
position of bargaining unit since application date - Employees at work on application date 
sufficiently representative of work force on hearing date that Board finding it appropriate 
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to determine application based on assessment of wishes of those employees without repre- 
sentation vote - Interim certificate issuing 


HAWK SECURITY SYSTEMS LTD.; RE USWA; RE WAKENHUT OF CANADA 
LIMITED eos ey Pe eee ee ey eet ee, ee ne (Aug.) 751 


Security Guards - Bargaining Rights - Bargaining Unit - Certification - Union applying to repre- 
sent employees of security firm - Union urging Board to follow established practice for sin- 
gle location operations of describing bargaining units with reference to the relevant munici- 
pality, rather than the specific location where employees work - Security firm’s only 
business activity within municipality at single manufacturing plant - Employer arguing that 
collective bargaining would be better served if scope of unit were congruent with existing 
commercial reality - Employer proposing site-specific bargaining unit and submitting that 
section 64.2 of the Act answers any concerns about about fragility of site-specific bargaining 
rights - Board finding municipal unit appropriate - Certificate issuing 


BURNS INTERNATIONAL SECURITY SERVICES LIMITED; RE CAW- 
BF UNV W BY; ORR eee RMN re een Nn ASIA ee ice NCS ne ver wit fe nc NR et (June) 480 


Security Guards - Bargaining Unit - Certification - Union’s proposed bargaining unit described in 
terms of regional municipalities or counties - Employer’s proposed bargaining unit covering 
all employees sought by union but described in terms of individual municipalities - Board 
finding no reason in this case to depart from its usual practice of describing bargaining unit 
in terms of the municipality in which the workplace(s) is (are) located - Board appointing 
officer to inquire into parties dispute regarding ‘“‘employee”’ status of certain individuals - 
Union certified on interim basis pending final resolution of matters in dispute between par- 


ties 
WACKENHUT OF CANADA LIMITED; RE UNITED STEELWORKERS OF 
AMERICA rete teen ee en Peet ae eee ee ne ee eee (Apr.) 393 


Security Guards - Certification - Representation Vote - Union applying to be certified for unit of 
1100 guards working at 200 sites within 4 separate municipal regions - Board directing rep- 
resentation vote in agreed-upon voting constituency - Union requesting that employer dis- 
close to it addresses of employees on voters’ list - Board directing employer to produce 
labels containing names and addresses of persons on voters’ list and to allow union repre- 
sentatives to attend employer’s office with sealed envelopes to be labelled and mailed by 
representatives of union and employer together - Board directing that all reasonable costs 
associated with mailing to be borne by union 


METROPOL SECURITY SERVICES, BARNES SECURITY SERVICES LIMITED 
CLO. BAS TRE USWA oie cee hic tier rete ere ee eet aL ae aera et ne (Nov.) 1154 


Settlement - Adjournment - Discharge - Environmental Protection Act - Evidence - Health and 
Safety - Practice and Procedure - Employer seeking adjournment pending disposition of 
application in Ontario Court (General Division) for declaration that enforceable settlement 
entered into by the parties - Adjournment request denied - Board dismissing objection to 
anticipated evidence of complainant’s former counsel - Evidence of communications 
between solicitors in furtherance of settlement not privileged where existence of agreement 
constituting issue in dispute - Board finding complaint settled in absence of signed docu- 
ments confirming settlement and declining to inquire further into complaint 


FUJI HUNT PHOTOGRAPHIC CHEMICALS LTD., FUJI PHOTO FILM CANADA 
INC. AND FUJT PHOTO FILM CO* LTD RE PRED: NICHOLAS (0 2) ae (June) 494 


Settlement - Collective Agreement - Reference - Minister of Labour referring question to Board 
as to existence of collective agreement between the parties - Union acknowledging signed 
memorandum of settlement as well as ratification by members, but asserting that in absence 
of written notification to employer of ratification, settlement not elevated to status of col- 
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lective agreement - Written notice of ratification not required - Board advising Minister 
that collective agreement in effect between the parties 


DDMIPICASTICOINGE RE TANT LOCAL LODGE 2792. entin-s cassis caare sachs (Déc;,) 1265 


Settlement - Occupational Health and Safety - Practice and Procedure - Employer asking Board 
not to inquire into complaint on the basis that the matter had been settled - Board finding 
no good reason to permit the applicant to resile from his agreement and some good reasons 
not to permit him to do so - Board not inquiring further into complaint 


STEEP ROCK RESOURCES INC.; RE CHRIS WALKER; RE TEAMSTERS LOCAL 
CION Ole re ee eet ree Se en ee (July) 680 


Stay - Charter of Rights and Freedoms - Constitutional Law - Practice and Procedure - Unfair 
Labour Practice - Board earlier setting matter down for hearing to receive parties’ submis- 
sions on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
GANT AD ANCA WOON AD ee te  redrreansusuvies (Dec.) 1318 


Stay - Discharge - Intimidation and Coercion - Judicial Review - Unfair Labour Practice - Board 
finding employer in violation of the Act in respect of severity of penalty imposed on one 
employee for releasing confidential information regarding employee names and telephone 
numbers, the exclusion of another employee from working in the office, and in respect of 
communications about unions in meetings with employees - Board dismissing complaint in 
relation to other discipline and hiring practices and meetings at two other employer loca- 
tions - Employer applying for judicial review of Board’s decision and seeking interim relief 
- Motions judge staying Board’s decision - Order of motions judge set aside by 3-judge 
panel of Divisional Court on basis that judge applied wrong test on a stay and on basis of 
certain factual errors in her decision - Divisional Court holding that strong prima facie case 
that decision patently unreasonable must be made out before a stay should be granted 


SOBE VSUNGCenR OWE C Wer LO AI UU AE aren aes out cence can eases iuuneee eeeeagie (Feb.) 155 


Stay - Practice and Procedure - Unfair Labour Practice - Subsequent to union’s unfair labour 
practice complaint being filed, employer obtaining ex parte court order under Companies’ 
Creditors’ Arrangement Act staying proceedings before the Board - Registrar directed to set 
matter down for hearing to receive parties’ submissions on Board’s jurisdiction to hear and 
decide complaint in light of court’s order 


LANDAWN SHOPPING CENTRES LIMITED; NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(SSE) Dee eee ee Treanor (Nov.) 1150 


Strike - Abandonment - Bargaining Rights - Conciliation - Construction Industry - Evidence - 
Judicial Review - Employer asserting that threatened strike unlawful on ground that union 
had previously abandoned bargaining rights - Threatened strike following timely “notice to 
bargain”, appointment of conciliation officer and issuance of “‘no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed - Employer applying 
for judicial review and seeking to have matter heard before single judge on grounds of 
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urgency - Court not satisfied that matter “urgent” and transferring application to Divisional 


Court 
ASSOCIATED CONTRACTING INC.; RE THE QUEEN IN RIGHT OF ONTARIO 
(MINISTER OF LABOUR), THE OLRB AND IUOE, LOCAL 793...........-.....-. (Oct.) 1071 


Strike - Abandonment - Bargaining Rights - Conciliation - Construction Industry - Evidence - 
Picketing - Employer asserting that threatened strike unlawful on ground that union had 
previously abandoned bargaining rights - Threatened strike following timely “notice to bar- 
gain”, appointment of conciliation officer and issuance of ‘“‘no board” report - Board 
declining to inquire into continued existence of bargaining rights in circumstances of this 
case - Board also not accepting employer’s assertion that threatened picketing by union 
improperly motivated and, therefore, unlawful - Application dismissed 


ASSOCIATED CONTRACTING INC.; RE MICHAEL GALLAGHER AND IUOE, 
TOCA E19 sere seers dayne cctepermesay sede ergs <0 cath santa: eens Gemnban eee eh ay eee (Nov.) L117 


Strike - Combination of Bargaining Units - Interim Relief - Lock-Out - Remedies - Union seeking 
interim order prohibiting otherwise lawful strikes or lock-outs pending disposition of appli- 
cation to combine bargaining units - Board not finding reasons advanced for order sought 
sufficient to justify its imposition 


THE HYDRO-ELECTRIC COMMISSION OF THE CITY OF OTTAWA; RE IBEW, 
LOCAT 636° RE os, SET Cr aan MAREE 6 ane TL Ces aes (Nov.) 1231 


Strike - Strike Replacement Workers - Unfair Labour Practice - Whether “supervision” of 
apprentice projectionist constituting bargaining unit work which, when performed by assis- 
tant manager transferred to struck location after notice to bargain, violating section 73.1 of 
the Act - Board finding that operating projection equipment constituting bargaining unit 
work and that getting work done in a different way not altering characterization as bargain- 
ing unit work - Use of assistant manager in this case to supervise apprentice projectionist 
contravening Act - Employer directed to stop using assistant manager for this purpose and 
Board remaining seized with respect to any outstanding remedial issues 


FAMOUS PLAYERS ING RETATSE, LOCA 35) 2 2 7 tee ee eee (Dec.) 1270 


Strike - Strike Replacement Workers - Union commencing strike in October 1992 - Amendments 
to Labour Relations Act, including those prohibiting use of strike replacement workers, 
proclaimed in force on January 1, 1993 - Board determining that statutory provisions prohi- 
biting use of strike replacements applying to strike which commenced prior to January 1, 
1993 - Responding parties’ preliminary motion to dismiss application denied 


PIZZA PIZZA LIMITED (“PPL”), FRANCHISE OWNERS TORONTO LIMITED 
(“FOTL”), 958424 ONTARIO INC., CARRYING ON BUSINESS AS RAPCO MAN- 
AGEMENT SERVICES (“RAPCO”), 930571 ONTARIO INC., CARRYING ON BUSI- 
NESS AS BOSS TECHNICAL SERVICES (“BOSS”), 3C COMPLETE COMMUNICA- 
TIONS CONSULTING INC. (“3C”), WILLOW TELECOMMUTING SYSTEMS 
CANADA INC. AND WILLOW TELECOMMUNICATIONS CORPORATION (COL- 
LECTIVELY WILLOW?) "RE WiEC.We LOGALNISiun iyo ee ee (Apr.) 373 


Strike - Unfair Labour Practice - Union asserting that employer violated Act when it denied 
bonus payments to striking employees in the years 1991 and 1992 - Board finding that while 
it may have been permissible for employer to have withheld bonus payments to striking 
employees under strict terms of ‘recognition bonus plan”, its reasons for doing so were not 
free of anti-union or prohibited considerations - Employer directed to compensate employ- 
ees 


THE CAMBRIDGE REPORTER, A DIVISION OF THOMSON NEWSPAPERS COR- 
PORATION, THOMSON NEWSPAPERS CORPORATION AND; RE SOUTHERN 
ONTARIONEWSPAPER GUILD ed wet tient neater pana ee ee icean lores: setae (Oct.) 1035 
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Strike Replacement Workers - Picketing - Right of Access - Unfair Labour Practice - Board find- 
ing that company violated section 73.1 of the Act by using prohibited replacement workers 
to perform work where employees on strike - Board making cease and desist order and 
directing that its decision be posted on outside of each struck store - Board declining com- 
pany’s request for restrictions on picketing under section 11.1 of the Act - Board noting that 
picketing had generally been peaceful, that section 11.1 contemplating some disruption 
without giving rise to restrictions, and that company made little attempt to utilize other 
means of assistance available to it 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UFCW, LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FOR- 
TUNATO, RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, 
GENE MARTIN, PAM MURDOK, PATRICIA O’DOHERTY, KATHY PAPACON- 
STANTINO, IRENE PARK AND CLIFF SRINNER 6 sessnstecsonsscnnas eee tate venne go onenss (Nov.) 1230 


Strike Replacement Workers - Strike - Unfair Labour Practice - Whether “supervision” of 
apprentice projectionist constituting bargaining unit work which, when performed by assis- 
tant manager transferred to struck location after notice to bargain, violating section 73.1 of 
the Act - Board finding that operating projection equipment constituting bargaining unit 
work and that getting work done in a different way not altering characterization as bargain- 
ing unit work - Use of assistant manager in this case to supervise apprentice projectionist 
contravening Act - Employer directed to stop using assistant manager for this purpose and 
Board remaining seized with respect to any outstanding remedial issues 


FAMOUS PLAYERS INC.;,RE IATSE, LOCAL 357 0.000. cccceesisscnssdenecsseeseess sees (Dec.) 1270 


Strike Replacement Workers - Strike - Union commencing strike in October 1992 - Amendments 
to Labour Relations Act, including those prohibiting use of strike replacement workers, 
proclaimed in force on January 1, 1993 - Board determining that statutory provisions prohi- 
biting use of strike replacements applying to strike which commenced prior to January Ly; 
1993 - Responding parties’ preliminary motion to dismiss application denied 


PIZZA PIZZA LIMITED (“PPL”), FRANCHISE OWNERS TORONTO LIMITED 
(“FOTL”), 958424 ONTARIO INC., CARRYING ON BUSINESS AS RAPCO MAN- 
AGEMENT SERVICES (‘“‘RAPCO”), 930571 ONTARIO INC., CARRYING ON BUSI- 
NESS AS BOSS TECHNICAL SERVICES (“BOSS”), 3C COMPLETE COMMUNICA- 
TIONS CONSULTING INC. (“3C”’), WILLOW TELECOMMUTING SYSTEMS 
CANADA INC. AND WILLOW TELECOMMUNICATIONS CORPORATION (COL- 
LECTIVELY “WILLOW”); RE U.F.C.W., LOCAL 175 ..........--0esceseeseseessceeeees (Apr.) 373 


Termination - Bargaining Rights - Certification - Practice and Procedure - Timeliness - Union 
responding to employer application to terminate bargaining rights under section 60 of the 
Act by consenting to Board order terminating bargaining rights - Union applying for certifi- 
cation in respect of same bargaining unit two weeks later - Board rejecting employer’s argu- 
ment that it ought to refuse to entertain union’s certification application and that any new 
certification application should be barred for six months - Certificate issuing 


CRANE CANADA INC.; RE LIUNA, LOCAL 247..........:ceceeceec eet ee ence eee ee nena es (Oct.) 957 


Termination - First Contract Arbitration - Judicial Review - Employer initially refusing to meet to 
bargain, subsequently attempting to delay commencement of bargaining and refusing to 
provide union with accurate collective bargaining information to which it was entitled - 
Employer engaging in surface bargaining - Employer positions with respect to management 
rights, wages, benefits and classifications uncompromising and without reasonable justifica- 
tion - First contract arbitration directed - Board dismissing termination application pursuant 
to subsection 40a(22) of the Act - Employer applying for judicial review on ground that the 
union had ceased to exist and, therefore, lacked the legal status to request conciliation 
(which was a statutory pre-condition for the Board’s decision) - Employer also submitting 
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that that Board committed jurisdictional error in its interpretation of s.40a(22) of the Act - 
Judicial Review application dismissed by Divisional Court - Application for leave to appeal 
dismissed by Court of Appeal 


KNOB HILL FARMS LIMITED; RE U.F.C.W., LOCAL 206, THE CROWN IN 
RIGHT OF ONTARIO (MINISTER OF LABOUR), THE OLRB AND SUSAN 
CATER UNA iwcantar eaten cette aeccee ce oe nee eons ne gee eet ee (Jan.) 83 


Termination - Hospital Labour Disputes Arbitration Act - Employer seeking to terminate union’s 
bargaining rights for failure to commence bargaining within 60 days of giving notice to bar- 
gain - Union not pursuing collective bargaining in a timely manner without reasonable 
explanation, but continuing to have contact with and pursue grievances on behalf of bar- 
gaining unit employees - Board directing representation vote 


RIVERVIEW MANOR NURSING HOME: REO N(A2 ee (Jan.) 54 


Termination - Practice and Procedure - Reconsideration - Board exercising its discretion under 
section 105(2)(i) of the Act to refuse to entertain subsequent termination application where 
employee wishes with respect to representation were tested in earlier termination applica- 
tion - Board declining to impose bar on further termination applications -Termination 
application dismissed - Reconsideration application dismissed 


VENTURE INDUSTRIES CANADA LTD.; RE RANDY A. BURKE; RE 
CAW-CANADA. os... Ry, se SE eS 8 eee ora Ration ane (June) Die 


Termination - Practice and Procedure - Timeliness - Board exercising its discretion under section 
105(2)(i) to refuse to entertain second termination application made by applicant within 
period of a few weeks - Application dismissed - Applicant also barred from filing new ter- 
mination applications for a period of six months . 


VENTURE INDUSTRIES CANADA LTD. (THE “COMPANY” OR “THE 
EMPLOYER”); RE RANDY A. BURKE; RE NATIONAL AUTOMOBILE, AERO- 

SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA) AND ITS LOCAL 127 (“THE UNION”) ..ccccccccccccscececcscsceeee. (July) 707 


Termination - Representation Vote - Whether representation vote should be ordered (and ballot 
box sealed) pending resolution of issue of timeliness of termination application - Board 
questioning jurisdiction to order vote in circumstances where timeliness of application 
undetermined - Board adopting practice in certification procedure (to resolve entitlement 
issues before directing a vote) and declining to order vote until timeliness issue resolved 


SPOONERS’ RESTAURANT, EMPLOYEES OF 598142 ONTARIO LIMITED CAR- 
RYING ON BUSINESS AS; RE THE R.W.D.S.U., LOCAL 448; RE 598142 ONTARIO 
LIMITED'‘C.O: BRAS SPOONERS RESTAURANT hie, Meee ee (Jan.) 77 


Termination - Voluntary Recognition - Applicant asserting that trade union was not, at the time it 
entered into a voluntary recognition agreement with employer, entitled to represent 
employees in the bargaining unit - Board satisfied that results of ratification vote showing 
that vast majority of employees in the bargaining unit supported the voluntary recognition 
agreement and the union - Application dismissed 


ONTARIO HYDRO, ROBERT S. HIGGINS; RE ERIC DE BUDA: RE THE SOCI- 
ETY OF ONTARIO HYDRO PROFESSIONAL AND ADMINISTRATIVE 
EMPLOYEES Hint. ie ele Std SIGs Sane mC ene emt 1h mleee) (Jan.) 46 


Timeliness - Abandonment - Bargaining Rights - Certification - Construction Industry - Certifica- 
tion applications brought by Bricklayers’ union and Labourers’ union barred by collective 
agreement between City and CUPE - Board satisfied that CUPE collective agreement 
applying to groups of employees whom applicants seeking to represent - Board rejecting 
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alternative argument that CUPE abandoned bargaining rights with respect to employees 
covered by certification applications - Applications dismissed 


CORPORATION OF THE OF CITY OF ST. THOMAS; RE BAC, LOCAL 5; RE 
CUP Eis Re RTT Re RAINE Re IE LUE ADA ARO (May) 408 


Timeliness - Bargaining Rights - Certification - Practice and Procedure - Termination - Union 
responding to employer application to terminate bargaining rights under section 60 of the 
Act by consenting to Board order terminating bargaining rights - Union applying for certifi- 
cation in respect of same bargaining unit two weeks later - Board rejecting employer’s argu- 
ment that it ought to refuse to entertain union’s certification application and that any new 
certification application should be barred for six months - Certificate issuing 


GRANEMC ANAD ALIING.| RE Marl NACI OW Ai To cigar a Baa slid, ceicleis yesh veh lae des (Oct.) 957 


Timeliness - Certification - Collective Agreement - Parties - Reconsideration - Labourers’ union 
seeking reconsideration of decision to grant early termination of collective agreement 
between CLAC and employer on ground that posting of Notice to Employees was inade- 
quate - Labourers’ union filing certification application in what would otherwise have been 
open period of collective agreement - Labourers’ union having sufficient interest to justify 
granting standing in its own right to seek reconsideration of early termination decision - 
Board finding posting of Notice to Employees inadequate - Institutional interest of Board 
in providing adequate notice to affected employees outweighing reliance interest of com- 
pany and CLAC on finality of Board’s early termination decision - Reconsideration applica- 
tion allowed - Upon counting of ballots, Labourers’ certification application dismissed 


LEDCOR INDUSTRIES LIMITED; RE CHRISTIAN LABOUR ASSOCIATION OF 
EEN ON Bohs nc eter atm ene oe ee le geet aE (Aug.) 758 


Timeliness - Construction Industry - Evidence - Jurisdictional Dispute - Practice and Procedure - 
Reconsideration - Board making final order in jurisdictional dispute complaint following 
consultation with parties - Labourer’s union requesting reconsideration and arguing that 
Board improperly refused to hear certain evidence, that there was no evidence to support 
certain findings, and that Board misinterpreted material before it - Board explaining its 
approach to requests for reconsideration given need for finality in its adjudication - Board 
also explaining new “consultation” procedure for resolving jurisdictional dispute com- 
plaints - Board finding no reason to reconsider its disposition of the complaint - EPSCA’s 
separate reconsideration request dismissed as untimely under Rule 85 and on its merits 


ONTARIO HYDRO, EPSCA, LIUNA, LOCAL 1059; RE ONTARIO SHEET METAL 
WORKERS’ AND ROOFERS’ CONFERENCE, SMW, LOCAL 473............050055 (May) 442 


Timeliness - Termination - Practice and Procedure - Board exercising its discretion under section 
105(2)(i) to refuse to entertain second termination application made by applicant within 
period of a few weeks - Application dismissed - Applicant also barred from filing new ter- 
mination applications for a period of six months 


VENTURE INDUSTRIES CANADA LTD. (THE “COMPANY” OR “THE 
EMPLOYER”); RE RANDY A. BURKE; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(CAW-CANADA) AND ITS LOCAL 127 (‘THE UNION”’) ..........ececeeeeeeeeeeneees (July) 707 


Trade Union - Discharge - Duty of Fair Representation - Remedies - Trade Union Status - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant's 
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case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOOL BOAR DD 2 ok sarssccen tages eer anc cone ene RON cai RcePn hac tee tc ae EOO A: ei (Dec.) 1283 


Trade Union Status - Discharge - Duty of Fair Representation - Remedies - Trade Union - Unfair 
Labour Practice - Applicant claiming that Association’s failure to advance discharge griev- 
ance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES; RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS; THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATESCHOOL BOARD IWieas: Lh aT te ae EE (Dec.) 1283 


Trusteeship - Canadian Paperworkers Union seeking consent under s.84 of the Act to continue its 
supervision or control with respect to 4 local unions for further period of 12 months - Board 
satisfied that it has jurisdiction under s.84 where locals under trusteeship no longer hold 
bargaining rights - Dispute over disposition of assets held by four local unions and issue of 
validity of trusteeship, including whether trusteeship imposed in bad faith or contrary to 
union constitution, is one to be resolved by the courts - Board consenting to continuation of 
trusteeship for 12 months 


CANADIAN PAPERWORKERS UNION; RE C.P.U., LOCAL 1199.0... .......000. (Feb.) 99 


Unfair Labour Practice - Adjournment - Arbitration - Intimidation and Coercion - Practice and 
Procedure - Board adjourning applicant’s unfair labour practice complaint sine die pending 
completion of arbitration process - Board to deal with case after arbitrator’s decision if nec- 
essary to do so - Board directing that copies of its decision be posted in workplace 


FORTINOS SUPERMARKET LIMITED; RE ERROL MCKENZIE KETTELL; RE 
UFC Wis LOGAL S575 (6daateaenstidessl sheen. such reas oe eaditn oe funcnnet sshd, en (Oct.) 974 


Unfair Labour Practice - Adjournment - Construction Industry - Damages - Discharge - Practice 
and Procedure - Parties - Remedies - Board denying adjournment where request coming in 
the form of fax to Board on eve of hearing accompanied by unsatisfactory, two-month old 
medical certificate - Board satisfied that lay-offs motivated, at least in part, by anti-union 
animus - Owner found personally liable for breaches of the Act in addition to breaches of 
the Act committed by corporate respondent - Corporate and individual respondents jointly 
and severally liable for damages assessed at over $24,000 payable to union on its own behalf 
and on behalf of members who grieved 


CLASSIC MASONRY INC. AND LOUIS TRINDADE; RE B.A.C., LOCAL 5 ...(Aug. ) 721 


Unfair Labour Practice - Adjournment - Evidence - Practice and Procedure - Board declining to 
adjourn unfair labour practice complaint pending resolution of employment status issue - 
Board declining to dismiss application for want of particulars - Board declining to dismiss 
application for failure to raise prima facie case - Board directing responding party to pro- 
ceed first with its evidence 


THE ESSEX COUNTY BOARD OF EDUCATION; RE OSSTE ...........00ccccccceeee (July) 687 
Unfair Labour Practice - Adjournment - Practice and Procedure - Parties agreeing to sine die 


adjournment of unfair labour practice complaint in which union had requested expedited 
hearing under section 92.2 of the Act - Board taking union’s adjournment request to be 
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withdrawal of request for expedited hearing - Board granting sine die adjournment, but for 
period not to exceed three months 


COOPER INDUSTRIES (CANADA) INC. C.0.B. AS WAGNER DIVISION OF COO- 
PER INDUSTRIES (CANADA) INC.; RE UNITED STEELWORKERS OF 
FAA TS Tale eetee ete be eurranlrta. ee ceria. nti CNA iinet OE AE AO (Mar.) 157 


Unfair Labour Practice - Adjustment Plan - Discharge - Interference in Trade Unions - Interim 
Relief - Remedies - Bargaining unit chairperson discharged some months before scheduled 
closure of part of employer’s plant - Chairperson’s discharge grievance being arbitrated, but 
arbitration proceeding likely to continue beyond closure date - Employer refusing to discuss 
adjustment plan with union so long as chairperson included on union’s bargaining commit- 
tee - Union seeking order preventing employer from refusing to allow chairperson to partic- 
ipate as member of union committee negotiating adjustment plan - Employer identifying no 
significant harm resulting from granting order sought - Board directing employer to cease 
and desist from refusing to recognize and deal with chairperson as member of union com- 
mittee, and also to meet with union committee in order that parties may bargain in good 
faith to make adjustment plan 


CROWN FAB DIVISION, THE ALLEN GROUP CANADA, LIMITED; RE 
NATIONAL AUTOMOBILE, AEROSPACE AND AGRICULTURAL IMPLEMENT 
WORKERS UNION OF CANADA (CAW-CANADA) AND ITS LOCAL 1256 ... (Oct.) 960 


Unfair Labour Practice - Bargaining Rights - Collective Agreement - Construction Industry - Par- 
ties - Practice and Procedure - Board satisfied that applicants having status to bring com- 
plaint and that application ought not to be dismissed on basis of asserted delay - London 
Construction Association alleging that purported collective agreement between London 
Concrete Forming Contractors and Labourers’ union violating section 148 of the Act - 
Applicant requesting that Board declare agreement to be void as it relates to ICI sector of 
the construction industry - Ontario Formwork Agreement a product of bargaining relation- 
ship specifically exempted from section 148(2) of the Act and Board satisfied that impugned 
agreement binding London Contractors to that agreement - Application dismissed 


LONDON AND DISTRICT CONSTRUCTION ASSOCIATION AND LABOUR 
RELATIONS BUREAU OF THE ONTARIO GENERAL CONTRACTORS ASSOCI- 
ATION: RE LIUNA, LOCAL 1059; RE CONCRETE FORMING (1980) LIMITED, 
ROCKWELL CONCRETE FORMING (LONDON) LIMITED, WALLOY MATERI- 
ALS LIMITED, FOREST CITY FORMING LTD., LIDER GENERAL CONSTRUC- 
TION LTD., 0.8. CONCRETE FORMING INC., CO-FO CONCRETE FORMING 
BROT LOR OURID. —erre mrt cenautnadereil  porsir enable Bee ate DPh AAR AOI (Dec.) 1320 


Unfair Labour Practice - Bargaining Rights - Construction Industry - Interim Reliet - Practice and 
Procedure - Remedies - Bricklayers’ union Local 2 alleging that Builders Association, Lab- 
ourers’ union and others committing unfair labour practice by, inter alia, agreeing to sub- 
contracting clause in collective agreement between them requiring bricklaying work to be 
performed by companies bound to agreement with Labourers’ union or Bricklayers’ union 
Local 1 - Local 2 requesting that operation of sub-contacting clause be stayed pending reso- 
lution of unfair labour practice complaint - Board commenting on lack of particularity and 
absence of supporting facts establishing first-hand knowledge in declaration filed by Local 2 
- Board also noting that interim relief applications may be decided without oral hearings 
and that parties who fail to provide complete written representations, as required by Rule 
86, do so at their peril - Only very discrete core of Local 2’s complaint supporting arguable 
case - Board considering delay in starting proceedings - No obvious reason why harm to 


134 


Local 2 of denying application outweighing harm to responding parties of staying sub-con- 
tracting provision - Application for interim order dismissed 


METROPOLITAN TORONTO APARTMENT BUILDERS ASSOCIATION AND 
LIUNA, LOCAL 183; RE BAC, LOCAL 2; RE METROPOLITAN INDUSTRIAL & 
COMMERCIAL MASONRY CONTRACTORS INC.; RE MASONRY CONTRAC- 
TORS ASSOCIATION OF TORONTO ING wit sesetie cechvtaas ine teria aatvenuennes (Mar.) 219 


Unfair Labour Practice - Bargaining Rights - Remedies - Sale of a Business - Board, in earlier 
decision, declaring that sale of a business occurred but that bargaining rights terminated 
and that collective agreement no longer binding - Parties disputing effective date of declara- 
tion - Board considering it appropriate to make declaration effective as of date of “‘sale’’, as 
if transaction never occurred, and so directing - Board also ruling on parameters of avail- 
able relief in connection with earlier finding that employer had violated section 67 of the 
Act - Alternate Chair appointed to meet with parties and assist them in resolving outstand- 


ing issues 
KITCHENER WATERLOO HOSPITAL; RE ONA; RE GROUP OF EM- 
PRO VBE Ser Wie Oe eo ie cicnsuaahh oh teciies yar ache hc Aare eta de eae IRE eae (Mar.) 187 


Unfair Labour Practice - Certification - Certification Where Act Contravened - Discharge - Dis- 
charge for Union Activity - Intimidation and Coercion - Remedies - Board finding that 
employer embarked on scheme of harassment and intimidation of union organizers and 
supporters and accepting that termination of certain employees motivated by involvement 
in union organizing campaign - Board satisfied that, as result of employer violations of the 
Act, true wishes of employees unlikely to be ascertained - Board regarding it as unnecessary 
to consider whether or not union having adequate membership support for collective bar- 
gaining, in view of clear direction to the Board in legislature’s amendment of section 9.2 of 
the Act - Certificate issuing 


CARLETON UNIVERSITY STUDENTS’ ASSOCIATION INC? RE CUPE.. (Oct.) 938 


Unfair Labour Practice - Certification - Certification Where Act Contravened - Discharge - Dis- 
charge for Union Activity - Remedies - Board finding that employer violated Act by dis- 
charging certain employees and by seeking return of materials provided to employees by 
the union - Board directing that employees be reinstated with compensation and certifying 
union under section 9.2 of the Act - Board directing that union be permitted to convene 
meeting of employees on company premises during working hours and directing employer 
to provide union with list of employees’ names, addresses and telephone numbers 


ROYAL SHIRT COMPANY LIMELBD “RE-ACT WU. ci we cnc (Nov.) ber 


Unfair Labour Practice - Certification - Constitutional Law - Employer acting as common carrier 
engaged in haulage of waste - Employer transporting waste materials on regular and contin- 
uous basis to various locations in USA - Board accepting assertion that employer’s labour 
relations falling exclusively within legislative competence of Parliament of Canada -Appli- 
cations dismissed 


BROWNING-FERRIS INDUSTRIES LTD.; RE TEAMSTERS LOCAL UNION NO. 
419... Obs I ATION Wee owt oO aatam it Tn ee RUBE eee Fenn) ete (Oct.) 933 


Unfair Labour Practice - Change in Working Conditions - Damages - Hospital Labour Disputes 
Arbitration Act - Remedies - Board determining and declaring that certain scheduling 
changes affecting job sharing arrangements violating statutory ‘“‘freeze” - Board declining to 
direct employer to restore previous work schedules in view of collective agreement made by 
parties subsequent to filing complaint, but directing that affected employees be compen- 
sated according to formula set out in decision 


OABVILEE LIBECARE CENTRE R EON Aira aii iaadiec ah oe eee ctot (Oct.) 980 


Unfair Labour Practice - Change in Working Conditions - Hospital Labour Disputes Arbitration 
Act - Union alleging that employer breaching statutory “freeze” by altering hours of work 
of employees without its consent - Board satisfied that nothing in collective agreement or 
long-standing scheduling practice precluding the scheduling changes complained of - Appli- 
cations dismissed 


MOHAWK HOSPITAL SERVICES INC.; RE CUPE, LOCAL 1605.................. (Sept. ) 873 


Unfair Labour Practice - Change in Working Conditions - Interim Relief - Remedies - Union 
alleging that school board employers’ planned measures regarding taking of vacations 
breaching statutory freeze - Unions asking Board to make interim order directing employ- 
ers to permit employees to choose when they will take vacation during July and August - 
Union not relying on any potential harm beyond difficulty in remedy to individual employ- 
ees - Union not asserting any effect on wider labour relations context between parties - In 
absence of broader labour relations considerations, balance of harm not weighing in favour 
of making interim order - Applications dismissed 


LA SECTION CATHOLIQUE DU CONSEIL SCOLAIRE DE LANGUE FRANCAISE 
D’OTTAWA-CARLETON; RE ASSOCIATION DES EMPLOYES D’OTTAWA- 
CARLETON (EMPLOYES DE BUREAU, DE SECRETARIAT ET EMPLOYES 
TEGH NOUS | eat eames eee reece e nee RO EEE EGE ear oun pe sentncs tte ates (Sept.) 844 


Unfair Labour Practice - Change in Working Conditions - School Board and Teachers Collective 
Negotiations Act - Whether wages and benefits paid to certain employees in bargaining unit 
constituting contravention of statutory freeze - Board rejecting argument that grievors were 
statutory form teachers and not occasional teachers within unit applied for - Employer’s 
alteration of those teachers’ terms and conditions violating the Act - Complaint allowed and 
compensation ordered 


LEEDS AND GRENVILLE COUNTY BOARD OF EDUCATION; RE 
OP Cen ee tn oe og i eh yy BO RANE 6. 9% (Feb.) 141 


Unfair Labour Practice - Charter of Rights and Freedoms - Constitutional Law - Practice and Pro- 
cedure - Stay - Board earlier setting matter down for hearing to receive parties’ submissions 
on Board’s jurisdiction to hear and decide complaint in light of court order under 
Companies’ Creditors’ Arrangement Act (CCAA) - Board reserving decision after hearing 
union’s arguments regarding effect of Charter of Rights and Freedoms on order under 
CCAA 


LANDAWN SHOPPING CENTRES LIMITED; RE NATIONAL AUTOMOBILE, 
AEROSPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF 
CANAD AIGSAMEOANA DA) FC BR Re eet te dees el Pewee OE (Dec.) 1318 


Unfair Labour Practice - Collective agreement - Duty to Bargain in Good Faith - Interference 
with Trade Unions - Final Offer Vote - Employer final offer containing duration clause of 
June 30, 1993 to July 1, 1993 - Final offer vote under section 40 the Act taking place in 
December 1992 resulting in acceptance by employees - Union refusing to execute offer - 
Union asking Board to direct extension of duration clause contained in final offer to one 
year from date of final offer vote and to require execution of collective agreement bearing 
that term - Union’s application dismissed 


PEACOCK LUMBER LTD RE RWDSU, APL-CIO-CLC visa dvensepscserennarspeenns (July) 633 


Unfair Labour Practice - Construction Industry - Change in Working Conditions - Duty to Bar- 
gain in Good Faith - Remedies - Employer violating “statutory freeze”’ in failing to contact 
union office when it needed new employees and in failing to pay wages and benefits 
required by collective agreement - Employer directed to compensate union on behalf of its 
members -Employer operating entirely outside terms of agreement during period of bar- 
gaining - Employer failing to make every reasonable effort to make a collective agreement - 
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In circumstances of this case, however, Board preferring to allow bargaining process to con- 
tinue rather than to impose settlement on the parties under section 91(4)(d) of the Act - 
Parties directed to meet and bargain in good faith 


GENERAL WOOD PRODUGTSI RE CJA EOGAI OT tie ee an eee (July) 


Unfair Labour Practice - Construction Industry - Duty of Fair Referral - Parties - Practice and 
Procedure - Business manager neither a necessary nor a proper party - Board granting 
respondent’s motion to dismiss application as against union’s business manager - Union’s 
business representative and business manager referring out-of-work members on basis of 
their subjective and personal opinions of members’ qualifications, abilities and interests - 
Union found to have contravened its own hiring hall working rules and section 70 of the Act 
- Complaint allowed and compensation ordered 


STEVEN SHEPPARD? RE BRIAN CHRISTIES UA LOCAL 463 ter eee eee (June) 


Unfair Labour Practice - Construction Industry - Duty of Fair Referral - Remedies - Board previ- 
ously upholding complaint and reconvening on issue of damages - Board concluding that 
duty of fair referral complainant owing duty to union to mitigate losses, but not obliged to 
accept referrals as apprentice to fulfill duty - Board also deciding that damages should be 
reduced because of complainant’s unreasonable delay in filing complaint 


TAMES'N “KRALEORE Cy tAt EOC Aiea aes ea ct tee ene ee ee (Jan.) 


Unfair Labour Practice - Construction Industry - Duty of Fair Referral - Union imposing fine on 
complainant following trial and conviction - Union refusing to issue referral slip to com- 
plainant in response to requested name hire - Union’s conduct in a number of respects 
found to be arbitrary, discriminatory and in bad faith - Board directing that complainant be 
compensated for losses flowing from violation of the Act and remaining seized 


MICHAEL A. RANKIN; RE LOCAL 721 OF THE BRIDGE, STRUCTURAL AND 
ORNAMEN EAL IRONWORKERS OFVAMERIC AS, c2-5-wtd ieat csthecat eter eeacsant (July) 


Unfair Labour Practice - Damages - Discharge - Duty of Fair Representation - Remedies - Board 
earlier finding union in violation of duty of fair representation, but parties failing to agree 
on appropriate remedy - Reinstatement with compensation for nine months lost wages 
ordered - In assessing damages, Board not taking into account two-month delay in com- 
plaining to Board, but making deduction for failure to adequately mitigate and for com- 
plainant’s admitted misconduct prior to discharge 


TIM TURNER; RE THE RETAIL, WHOLESALE BAKERY AND CONFECTION- 
ERY WORKERS UNION, LOCAL 461 OF THE R.W.D.S/U. AFL:CIO:CLC AND 
RICK “KENT, ALF DAVIS, GARY SAGE, AB PLAYER? SRE? WESTON 
BAKE REE So 0eaie cache ible isaac cutee Ran aman cna teeoten cst ee me Pernt nm ie eR, (Aug. ) 


Unfair Labour Practice - Damages - Duty to Bargain in Good Faith - Final Offer Vote - Interfer- 
ence in Trade Unions - Judicial Review - Lockout - Natural Justice - Remedies - Employer 
engaging in illegal lockout by transferring bargaining unit work to another company imme- 
diately before strike/lockout deadline - Work transfer motivated at least in part by desire to 
avoid union - Employer breaching duty to bargain in good faith by sending uninformed rep- 
resentatives to bargaining table, by failing to disclose contemplated transfer of work, and 
by bargaining directly with employees hired to work at other company - Direct bargaining 
constituting interference in trade union - Employer demand for employee consent to 
release of addresses for final offer vote constituting interference in trade union - Board 
ordering employer to cease and desist from violations of Act - Board ordering resumption 
of bargaining meetings - Board ordering employer to compensate all bargaining unit 
employees for monetary losses arising out of breaches - Board ordering employer to pay 
union’s negotiating costs - Board ordering employer to return work to original company 
and make no further movement without disclosure to union - Board ordering employer to 


provide union with names and addresses of bargaining unit employees as of lockout date 
and to advise of additions or changes - Board ordering workplace Notice of Posting signed 
personally by employer - Board ordering copy of decision to be mailed to all bargaining unit 
employees - Employer applying for judicial review and submitting that Board exceeded its 
jurisdiction and breached rules of natural justice - Judicial review application dismissed by 
Divisional Court 


PLAZA FIBREGLAS MANUFACTURING LIMITED, PLAZA ELECTRO-PLATING 
LTD., CITCOR MANUFACTURING LTD. AND SABINA CITRON; RE: ONTARIO 
LABOUR RELATIONS BOARD AND UNITED STEELWORKERS OF AMER 
Gn AE A tab on i a Se CMA Sf oa Lg AD A GE I ee eee reir ra mere en (Jan.) 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Evidence - Interim Relief - 
Practice and Procedure - Remedies - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
iy oh Ie es ee peo Gem on Ie Ce ino SCR RR Conon Ant arn pace ecco aye Ure Dnt (Mar.) 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Evidence - Interim Relief - 
Practice and Procedure - Remedies - Board commenting on importance of filing accurate 
declarations confirmed by persons with first-hand knowledge - Board unwilling to rely on 
hearsay material - Union alleging that employee discharged for union activity and seeking 
interim reinstatement with compensation - Employer denying anti-union animus and claim- 
ing that discharge motivated by employee having lied to management about theft commit- 
ted by another employee - Board rejecting argument that interim relief power should be 
used only in rare and exceptional circumstances - Board concluding that complaint and dec- 
larations reflecting arguable case on the merits - Board noting chilling effect of discharge on 
organizing campaign and that union organizing drive a relatively fragile enterprise in which 
momentum is often critical - Board recognizing potential harm to employer in temporary 
negative effect on managerial authority and on its policy regarding theft - On balance, harm 
from granting order held to be less than harm which might flow from not granting it - Board 
directing interim reinstatement, but declining to award interim compensation 


LOEB HIGHLAND, 810048 ONTARIO LIMITED C.O.B. AS; RE UFCW, LOCAL 
VF GS eae ere ee ae ea a FB Pete Be a atatig cht ap Wham aie nda tates Perse aseegnninnp Semenaetae (Apr. ) 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Evidence - Practice and Pro- 
cedure - Employer claiming that employee discharged for having lied to management about 
theft committed by another employee - Union objecting to introduction of evidence about 
“similar incident” involving other employee on ground that it pertained to material fact 
which had not been set out in employer’s response - Board relying on Rule 20 of Board’s 
Rules of Procedure to uphold objection - Discharge tainted by anti-union animus - Board 
finding that employer violated the Act when it met with employee to discuss his organizing 
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activities and when the employee was discharged - Reinstatement with compensation 


ordered 
LOEB IGA HIGHLAND, 810048 ONTARIO LTD. C.O.B. AS; RE UFCW, LOCAL 
RISIOSS pics Re See ee en 2 eae eg Oe en, as a ae (Mar.) 208 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interference in Trade Unions 
- Intimidation and Coercion - Remedies - Board finding lay-offs partly or wholly motivated 
by anti-union sentiment and that Act violated when employer threatened to close plant if 
union came in - Complaint allowed - Reinstatement with compensation ordered - Employer 
also directed to mail Board notices to bargaining unit members at their homes 


BARTON PEEDER SING ORE ULE Os Wie LON bi0 son enrer ice yee etemen tee (Fees) 89 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Practice and 
Procedure - Remedies - Whether declarations filed by the parties deficient - Board noting 
that where the only support for a critical aspect of a party’s case is a hearsay portion of a 
declaration, the Board may attach little or no weight to that portion of the declaration - 
Whether to reinstate union organizers accused by employer of theft pending final disposi- 
tion of unfair labour practice complaint - Potential labour relations harm sought to be 
avoided by union significantly greater than potential harm to employer of temporary rein- 
statement - Interim reinstatement ordered 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; U.F.C.W., LOCAL 
ITSO 3 Bice shegrenaes:. Speen ass alee Beene oe lad alien TRIN: 5. denials an elie (Aug.) 744 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Board directing employer to reinstate employees on an interim basis pending disposition of 
their unfair labour practice discharge complaint - Employer also directed to post Board 
notice in workplace and to provide copies of notice to employees affected by union’s certifi- 
cation application 


TATE ANDALE CANADVAUING.: REGUS Waar ec coeeet eae ere ee (Mar.) 254 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Board directing employer to reinstate employees on interim basis pending disposition of 
unfair labour practice discharge complaint - Employer also directed to provide copy of 
Board notice to all employees affected by union’s certification application 


CMP GROUP (1985) LTD.; RE LAUNDRY & LINEN DRIVERS AND INDUSTRIAL 
WORKERS: UNIONVLOGAISS4 72. en! ans Soo DREIS e EO ee (Sept.) 824 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Board directing reinstatement of discharged employees on interim basis pending final dis- 
position of unfair labour practice complaint - Employer also directed to post Board notice 
in prominent places in workplace 


EAST SIDE MARIO’S, 988421 ONTARIO INC. C.O.B. AS; RE UFCW, LOCAL 
LIS(O3 Bie aseasclegueh oman oe Meee eee ne Le ERI Eee (July) 587 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Board noting exceptionally broad language of section 92.1 of the Act, as well as its “‘facilita- 
tive” or “forensic” thrust - Board explaining advantages of timely intervention without 
finding fault - Board assessing potential harm in making or not making interim order from 
perspective of employer, union, aggrieved employees and other employees who may be 
affected by impugned conduct and directing interim reinstatement of discharged employees 
pending disposition of unfair labour practice complaint 


TATE-ANDALE CANADAUNG USWA tt ee ee eee (Oct.) 1019 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
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Union claiming that various lay-offs and changes in employee duties constituting unfair 
labour practices - Union seeking interim relief pending disposition of unfair labour practice 
complaint - Board satisfied that important labour relations interests, including preserving 
ability of employees to freely participate in union activities, outweighing temporary disrup- 
tion of company’s affairs caused by interim orders - Employer ordered to reinstate certain 
employees and to restore duties or hours to others on interim basis until unfair labour prac- 
tice complaint determined 


J.C.V.R. PACKAGING INC.; RE UNITED STEELWORKERS OF AMERICA..(Nov.) 1145 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Union filing complaint in respect of alleged unlawful discharge in August 1992 - Union 
applying for interim order reinstating discharged employee in February 1993 - In all the cir- 
cumstances, including the elapsed time between the discharge and the coming into force of 
section 92.1 and including the applicant’s one month delay in filing union’s application, 
Board not satisfied that balance of harm favouring the applicant - Application dismissed 


PRICE. CLUB CANADAING {RE UEC W (LOGAN scone cela ss Gosia (July) 635 


Unfair Labour Practice - Discharge - Discharge for Union Activity - Interim Relief - Remedies - 
Union making complaint in October 1992 alleging that employees unlawfully discharged for 
union activity - Hearing in discharge complaint commencing in December 1992 and contin- 
uing on dates in February, April and May 1993 - Union filing application in February L5 
seeking interim reinstatement of employees pending final determination of complaint - 
Assuming truth of allegations, complaint making out arguable case for remedies sought - 
Board weighing relative labour relations harm resulting from granting or not granting 
interim order sought and declining to order interim relief - Delay militating against granting 
interim relief - Board not persuaded that interim order power ought to be used to limit or 
avoid harm which is purely financial - Application dismissed 


MORRISONIMEAT: PACKERS LTD: RE. UA: WE, .someg seare, fanidess eke Seeceh sateen (Apr.) 358 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Evidence - Practice and Pro- 
cedure - Applicant alleging that union’s failure to take his discharge grievance to arbitration 
violating the Act - At conclusion of applicant’s case, Board entertaining union’s motion for 
non-suit without requiring it to elect whether it wished to call evidence - Board satisfied 
that applicant had presented no basis, on his own evidence, upon which application could 
succeed - Application dismissed 


KENNETH EDWARD HOMER; RE IBEW AND ITS LOCAL 636; RE ST. CATHA- 
RINES HYDRO-ELECTRIC COMMISSION ...... ccc cceceeeeeeeesevenenseeeeascesenees (May) 433 


Unfair Labour Practice - Discharge - Duty of Fair Representation - Remedies - Trade Union - 
Trade Union Status - Applicant claiming that Association’s failure to advance discharge 
grievance to arbitration violating the Act - Board rejecting assertion of Association and 
employer that Association not a trade union within the meaning of the Act - Board finding 
that Association violating its duty to applicant under section 69 of the Act by never turning 
its mind to merits of applicant’s case - Association directed to consider merits of applicant’s 
case, to conduct any investigation its feels appropriate, and to advise applicant within speci- 
fied period of what it intends to do and the reasons for its decision 


SUSAN FORBES: RE THE SIMCOE COUNTY ROMAN CATHOLIC SEPARATE 
SCHOOL CUSTODIANS: THE SIMCOE COUNTY ROMAN CATHOLIC SEPA- 
RATE SGHOOLROARD Ma aC ERO OA An. eee ae (Dec.) 1283 


Unfair Labour Practice - Discharge - Evidence - Just Cause - Employee alleging discharge with- 
out just cause contrary to section 81.2 of the Act - Employer alleging that discharge justified 
in view of culminating incident - Board permitting employer to rely on prior employment 
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record where employer prepared to prove misconduct making up that record - Board find- 
ing discharge penalty just and reasonable in circumstances - Application dismissed 


THE BRICK WAREHOSUE CORPORATION; RE WILLIAM HODGSKISS.....(Nov.) 1206 


Unfair Labour Practice - Discharge - Intimidation and Coercion - Judicial Review - Board finding 
employer in violation of the Act in respect of severity of penalty imposed on one employee 
for releasing confidential information regarding employee names and telephone numbers, 
the exclusion of another employee from working in the office, and in respect of communi- 
cations about unions in meetings with employees - Board dismissing complaint in relation to 
other discipline and hiring practices and meetings at two other employer locations - 
Employer’s application for judicial review dismissed by Divisionnal Court 


SOBEYSANC#RE: ULE GIWe BOCA T000Al.0 7a aah AU ees: See mae. (July) 715 


Unfair Labour Practice - Discharge - Intimidation and Coercion - Judicial Review - Stay - Board 
finding employer in violation of the Act in respect of severity of penalty imposed on one 
employee for releasing confidential information regarding employee names and telephone 
numbers, the exclusion of another employee from working in the office, and in respect of 
communications about unions in meetings with employees - Board dismissing complaint in 
relation to other discipline and hiring practices and meetings at two other employer loca- 
tions - Employer applying for judicial review of Board’s decision and seeking interim relief 
- Motions judge staying Board’s decision - Order of motions judge set aside by 3-judge 
panel of Divisional Court on basis that judge applied wrong test on a stay and on basis of 
certain factual errors in her decision - Divisional Court holding that strong prima facie case 
that decision patently unreasonable must be made out before a stay should be granted 


SOBEYSUINCERES UIE Giw es LOC AL 000 AGT ates 4 pet ey Ses devs, We (Feb.) 155 


Unfair Labour Practice - Duty of Fair Referral - Duty of Fair Representation - Interim Relief - 
Remedies - Applicant working as lighting technician in film and television production - 
Applicant alleging that his union violating Act in various ways in denying him work oppor- 
tunities and requesting interim order directing union to issue permits on request of employ- 
ers authorizing applicant’s hiring pending disposition of unfair labour practice complaint - 
Board finding that potential harm to applicant of not granting order primarily financial and 
that balance of harm weighing in favour of union - Application dismissed 


BRYAN FORDE ARENA BE Ls COCA 120100) centri sae nay ee ee (Dec.) 1296 


Unfair Labour Practice - Duty of Fair Representation - Interim Relief - Remedies - Applicant taxi 
drivers requesting order from Board preventing union from selling three taxi stand spots 
until complaint alleging breach of union’s duty of fair representation decided - Applicants 
alleging potential harm to third parties if interim order not made - Board noting that harm 
to third parties would not in itself generally be sufficient to warrant granting interim order - 
Application dismissed 


SHARIAR NAMVAR AND MALIK AWADA; RE RWDSU, AFL:CIO:CLC AND 
BLUE'LINE FAX! COMPANYVIET D4) DOr) ) Ge Seer Ee eee (Aug.) 193 


Unfair Labour Practice - Duty of Fair Representation - Practice and Procedure - Board exercising 
its discretion against inquiring into complaint for various reasons, including its finding that 
inquiry would be an expensive and largely academic exercise serving no tangible policy or 
labour relations interest - Application dismissed 


WILLIAM A. CURTIS; RE THE COMMUNICATIONS, ENERGY & PAPERWORK- 
ERS UNION OF CANADA, THE CANADIAN PAPERWORKERS UNION...... (Dec.) 1260 


Unfair Labour Practice - Duty of Fair Representation - Practice and Procedure - Complainant 
alleging that union’s failure to arbitrate her grievance violating duty of fair representation - 
Board sketching out general framework within which complainant’s rights must be deter- 
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mined - Board finding that union acted in good faith and that there was nothing arbitrary or 
discriminatory in the way union represented complainant - Complaint dismissed 


LEILA YATEMAN; RE CUPE, LOCAL 1974 (“THE UNION”); RE KINGSTON 
GENER AIS HOSPIVAI C THE HOSRITA Ba yirens: ren eertinstean. coathaeranre dante sea anne (Aug.) 77 


Unfair Labour Practice - Duty to Bargain in Good Faith - Employer alleging that union proposal 
regarding desk top publishing comprising bargaining unit scope provision and that union’s 
intention to take issue to impasse violating duty to bargain - Employer also alleging that 
modified proposal made after employer’s complaint to the Board amounting to penalty 
which union sought to impose on employer for filing bad faith bargaining complaint - Com- 
plaints dismissed 


COMMERCIAL GRAPHICS LIMITED; RE GRAPHIC COMMUNICATIONS INTER- 
NATIONALAOINION  bOCAW SOON Bea teat acds ss duiceee curiae eeeer-sapmashy retgoet mesa’ (June) 483 


Unfair Labour Practice - Duty to Bargain in Good Faith - Union alleging that Board of Education 
breached duty to bargain when its elected trustees failed to approve proposed settlement 
put before them by their negotiators with recommendation for ratification - Board conclud- 
ing that circumstances faced by Board of Education when asked to ratify had shifted suffi- 
ciently and generated sufficient economic uncertainty to warrant reconsideration of Board 
of Education’s earlier collective bargaining stance - Change in circumstances following ten- 
tative settlement found to be real and compelling - Board of Education’s decision not pre- 
tence or subterfuge - Complaint dismissed 


BOARD OF EDUCATION FOR THE CITY OF HAMILTON, THE; RE LOCAL 527, 
OE ee ec en eee rn een cin fat ceereeemr ner (Apr.) 308 


Unfair Labour Practice - Employee complaining against unknown individual and requesting that 
Board investigate - Board having no mandate to gather evidence, nor to proceed against 
“unknown persons” - Facts pleaded, even if true, not making out case for breach of the Act 
- Application dismissed 


LEO M. LABATT; RE EMPLOYEE OF SUNNYBROOK HEALTH SCIENCE 
OREN TR er eae are aint nanan op sole ree Os alm cae ha slomemeaitb eee (June) 522 


Unfair Labour Practice - Evidence - Practice and Procedure - Board not permitting counsel to 
pursue line of questioning where application did not particularize any of the facts on which 
the union was seeking to cross-examine 


MORRISON’S MEAT PACKERS LTD? RE UAW a... cnccscccctececnc settee it eees esas (Mar.) 226 


Unfair Labour Practice - Interference in Trade Unions - Interim Relief - Practice and Procedure - 
Remedies - Union alleging that employer interfering with organizing drive by posting and 
distributing certain letter to employees - Board considering whether complaint making out 
arguable case and also assessing relative harm of granting or withholding relief - Board aim- 
ing to preserve union’s right to meaningful remedy, should complaint be upheld, while 
intruding as little as possible on employer’s interests - Employer directed to remove letter 
from any area in which it was posted and to refrain from communication with employees 
involving counselling workers to resign union membership - Board's order effective until 
disposition or settlement of complaint 


REYNOLDS-LEMMERZ INDUSTRIES; RE NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
(GAWECAN AIDA eee Ore aS RI ie A ES (Mar.) 242 


Unfair Labour Practice - Interference in Trade Unions - Interim Relief - Remedies - Union Suc- 
cessor Status - USWA filing complaint alleging employer interference in union activity and 
making request for interim relief - Application for interim relief made in context of continu- 
ing dispute between USWA and RWDSU over who represents employees of employer, and 
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in context of earlier interim Board order directing that employees to continue to be repre- 
sented in dealings with employer by individual union representatives who had customarily 
dealt with employment problems prior to July 1993 - Board granting further interim orders 
in connection with leaves of absence for union business and other matters in order to ensure 
that employer does not actively support either union at expense of the other, pending 
Board’s decision in USWA’s successor rights application 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED AND RWDSU, AFL-CIO-CLC; RE 
RETAIL, WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF 
THE USWA SEOCAT AT ee ct ents En ee ee ee (Sept.) 880 


Unfair Labour Practice - Interference in Trade Unions - Natural Justice - Practice and Procedure 
- Board dismissing motion alleging that manner in which hearing conducted by panel deny- 
ing natural justice - Board finding that discipline by employer of union executive member 
for engaging in legitimate and protected union activity violating the Act - Employer 
directed to rescind discipline 


THE CORPORATION OF THE CITY OF HAMILTON; CUPE, LOCAL 6......... (Nov.) 1214 


Unfair Labour Practice - Interference in Trade Unions - Right of Access - Employer directing 
employees not to engage in union activity or discussion of union related issues on company 
premises - Board rejecting employer’s argument that section 11.1 of the Act altered the law 
regarding the right of employees to engage in union activity in the workplace - Prohibition 
of union activity and discussion of union related issues violating section 65 and 67 and 
declared to be of no effect 


SOBEYS ING ORE UECW LOCAL 1000 Beenie ee eee eee (July) 675 


Unfair Labour Practice - Interim Relief - Remedies - Union alleging that, as result of participa- 
tion by employees in arbitration proceeding, employer altering employees’ hours of work in 
violation of the Act - Union seeking order restoring employees’ hours of work pending res- 
olution of unfair labour practice complaint - Union and employer having collective bargain- 
ing relationship since 1988 and Board identifying no significant labour relations harm to 
affected employees or union if order not made - Board refusing to order employer to 
restore employees’ hours of work, but directing it to notify employees of their rights under 
the Act through distribution of Board notice 


FORT ERIE DUTY FREE SHOPPE INC.; RE ONTARIO LIQUOR BOARDS 
EMPLOMEES UNION ox, tiissteraaactcacias Mp hAcattt i ee Renee A (Dec.) 1307 


Unfair Labour Practice - Picketing - Strike Replacement Workers - Right of Access - Board find- 
ing that company violated section 73.1 of the Act by using prohibited replacement workers 
to perform work where employees on strike - Board making cease and desist order and 
directing that its decision be posted on outside of each struck store - Board declining com- 
pany’s request for restrictions on picketing under section 11.1 of the Act - Board noting that 
picketing had generally been peaceful, that section 11.1 contemplating some disruption 
without giving rise to restrictions, and that company made little attempt to utilize other 
means of assistance available to it 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED; RE 
UFCW, LOCALS 175 AND 633, BRIAN DONAGHY, DARRIN FAY, FRANK FOR- 
TUNATO, RICK FOX, HELMUT HALLA, ROBERT LIOTTI, DONALD LUPTON, 
GENE MARTIN, PAM MURDOK, PATRICIA O’DOHERTY, KATHY PAPACON- 
STANTINOC IRENE PARK-AND CLIFF SKINNER 2tc. tte een ee ae (Nov.) 1230 


Unfair Labour Practice - Practice and Procedure - Stay - Subsequent to union’s unfair labour 
practice complaint being filed, employer obtaining ex parte court order under Companies’ 
Creditors’ Arrangement Act staying proceedings before the Board - Registrar directed to set 
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matter down for hearing to receive parties’ submissions on Board’s jurisdiction to hear and 
decide complaint in light of court’s order 


LANDAWN SHOPPING CENTRES LIMITED; NATIONAL AUTOMOBILE, AERO- 
SPACE AND AGRICULTURAL IMPLEMENT WORKERS UNION OF CANADA 
ere CoN OL CUBAN Retin RD epg oe NUNN Ye ro (Nov.) 1150 


Unfair Labour Practice - Sale of a Business - Respondent appointed by Ontario Court (General 
Division) as receiver and manager of nursing home in December 1991 - Union complaining 
that respondent failing to adhere to collective agreement between union and nursing home 
and refusing to bargain with union - Board finding respondent to be successor employer for 
purposes of the Act - Board remitting remaining issues to parties for consideration and 
remaining seized 


DELO TE sol OUCHE: REG. bab AND Lr LOCA 3G r ine seasaieancees (Feb. ) 109 


Unfair Labour Practice - Strike - Strike Replacement Workers - Whether “supervision” of 
apprentice projectionist constituting bargaining unit work which, when performed by assis- 
tant manager transferred to struck location after notice to bargain, violating section 73.1 of 
the Act - Board finding that operating projection equipment constituting bargaining unit 
work and that getting work done in a different way not altering characterization as bargain- 
ing unit work - Use of assistant manager in this case to supervise apprentice projectionist 
contravening Act - Employer directed to stop using assistant manager for this purpose and 
Board remaining seized with respect to any outstanding remedial issues 


PAMOUS PLAYERS INC 4REWAT SE. LOC Ao 5 Tare sats es ahaa acco ek anni (Dec.) 1270 


Unfair Labour Practice - Strike - Union asserting that employer violated Act when it denied 
bonus payments to striking employees in the years 1991 and 1992 - Board finding that while 
it may have been permissible for employer to have withheld bonus payments to striking 
employees under strict terms of ‘“‘recognition bonus plan”, its reasons for doing so were not 
free of anti-union or prohibited considerations - Employer directed to compensate employ- 
ees 


THE CAMBRIDGE REPORTER, A DIVISION OF THOMSON NEWSPAPERS COR- 
PORATION, THOMSON NEWSPAPERS CORPORATION AND; RE SOUTHERN 
ONTARIOANEWSPA PE RG WD reine tonne et scee tes cein tere lnm teatnte: rsienlanmcon inane (Oct.) 1035 


Union Successor Status - Bargaining Rights - Conciliation - Interim Relief - Reference - Reme- 
dies - Various locals of RWDSU rejecting proposed merger with UFCW, disaffiliating from 
RWDSU, amalgamating with each other to form RWDSU/Canada, and merging with with 
USWA to form Canadian Service Sector Division of USWA - Board in A & P case declar- 
ing USWA to have acquired rights, privileges and duties of its predecessors - USWA seek- 
ing interim order in connection with further 200 pending union successor rights applications 
- Board declaring USWA to be interim exclusive bargaining agent for employees in bar- 
gaining units affected by pending successor rights applications - Board advising Minister of 
Labour that he may treat USWA as exclusive bargaining agent in respect of affected bar- 
gaining units, and may appoint arbitrators and conciliation officers as requested by USWA 
notwithstanding assertions made by any other trade union - Board dismissing cross-applica- 
tion for interim relief made by UFCW 


THE BAY - KINGSTON, ET AL; RE RETAIL, WHOLESALE CANADA, CANA- 
DIAN SERVICE SECTOR DIVISION OF THE USWA, LOCALS 414, 422, 440, 448, 
G61. A83 e488) 1000 AND TOSSisasrcea ces csuene: Se esatewass sntinnetaa euatleide dan dalee sasanine ie mnenaaines (Dec.) 1350 


Union Successor Status - Bargaining Rights - Interim Relief - Remedies - Alleged predecessor 
union resisting alleged successor union’s application under section 63 of the Act claiming 
that it has bargaining rights for several thousand employees of grocery chain - Board direct- 
ing that employees at each store to continue to be represented in their dealings with their 
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employer by the individual union representatives who customarily dealt with employment 
problems prior to July 1993, pending the Board’s determination concerning which union 
has bargaining rights- Board directing that copies of its decision be provided to all store 
managers and that copies be posted in each store 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED; RE RWDSU, CANADIAN SERVICE 
SECTOR DIVISION OF THE USWA, LOCAL 414, 422, 440, 461, 1000 AND THE 
RWDSU, CANADIAN SERVICE SECTOR DIVISION OF THE USWA; RE RWDSU, 
AFL-CIO-CLC AND ITS LOCAL AFFILIATE RWDSU, AFL-CIO-CLC, LOCAL 414, 
ADD OA Si) Me HAIN DD ici veg ta ene ce gS ate ventas che Manan, oe eeE Ren Ceara Cay (Aug. ) 783 


Union Successor Status - Bargaining Rights - Various locals of RWDSU rejecting proposed 
merger with UFCW, disaffiliating from RWDSU, amalgamating with each other to form 
RWDSU/Canada, and merging with USWA to form Canadian Service Sector Division of 
USWA - Board declaring USWA to have acquired rights, privileges and duties of its prede- 
cessors 


THE GREAT ATLANTIC & PACIFIC COMPANY OF CANADA, LIMITED, RE 
RWDSU, CANADIAN SERVICE SECTOR DIVISION OF THE USWA, LOCAL 414; 
RE RWDSU, AFL-CIO-CLC AND ITS LOCAL AFFILIATES RWDSU, AFL-CIO- 
CLG LOC A ra tA 56 19 620 LOU IN LO [rine ae eae ee eae eee (Sept. ) 885 


Union Successor Status - Interference in Trade Unions - Interim Relief - Remedies - Unfair 
Labour Practice - USWA filing complaint alleging employer interference in union activity 
and making request for interim relief - Application for interim relief made in context of 
continuing dispute between USWA and RWDSU over who represents employees of 
employer, and in context of earlier interim Board order directing that employees to con- 
tinue to be represented in dealings with employer by individual union representatives who 
had customarily dealt with employment problems prior to July 1993 - Board granting fur- 
ther interim orders in connection with leaves of absence for union business and other mat- 
ters in order to ensure that employer does not actively support either union at expense of 
the other, pending Board’s decision in USWA’’s successor rights application 


NEW DOMINION STORES, A DIVISION OF THE GREAT ATLANTIC AND 
PACIFIC COMPANY OF CANADA, LIMITED AND RWDSU, AFL-CIO-CLC: RE 
RETAIL, WHOLESALE CANADA, CANADIAN SERVICE SECTOR DIVISION OF 
THE USWAPLOCA LS Iain een USES TM, se 3 ee os ear iets (Sept.) 880 


Voluntary Recognition - Construction Industry - Related Employer - Board rejecting submission 
that making related employer declaration would extend, rather than preserve bargaining 
rights and that voluntary recognition agreement in this case was for a fixed term which 
ended in April 1992 - Employer cannot enter into collective bargaining relationship on trial 
or purely time-limited basis - Rule of contra proferentem not applying in this case - Board 
satisfied that no untoward delay by applicants in bringing application and that responding 
parties not prejudiced by delay - Application granted 


WOODSTOCK ROOFING AND SHEET METAL, GREAT NORTH INDUSTRIES 
INC. AND GNI CONSTRUCTION LTD., #515422 ONTARIO LIMITED, C.O.B. AS: 
RE ONTARIO SHEET METAL WORKERS’ & ROOFERS’ CONFERENCE AND 
SIMIW eG AI 1,55 Over om ssiur. xrateten sien naan! Pomnbaseimmnin aia eet Pe ee (May) 459 


Voluntary Recognition - Termination - Applicant asserting that trade union was not, at the time it 
entered into a voluntary recognition agreement with employer, entitled to represent 
employees in the bargaining unit - Board satisfied that results of ratification vote showing 


that vast majority of employees in the bargaining unit supported the voluntary recognition 
agreement and the union - Application dismissed 


ONTARIO HYDRO, ROBERT S. HIGGINS; RE ERIC DE BUDA; RE THE SOCI- 
ETY OF ONTARIO HYDRO PROFESSIONAL AND ADMINISTRATIVE 
ENING ee sore mere eat ee Haste hereunder naiaces (Jan.) 


Witness - Adjournment - Construction Industry - Evidence - Judicial Review - Jurisdictional Dis- 
pute - Natural Justice - Practice and Procedure - Carpenters’ and Sheet Metal Workers’ 
unions disputing assignment of work in connection with handling, distribution, rigging, 
erection and installation of sheet metal siding onto wood - Board confirming assignment to 
members of Sheet Metal Workers’ union - Board summarizing various evidentiary and pro- 
cedural rulings made during lengthy proceeding - Board not allowing Carpenters’ union to 
call area practice evidence to the extent that its materials had not been properly particular- 
ized - Board not permitting Sheet Metal Workers’ union to call witness who had already 
once testified - Other than in reply, a party should not be permitted to recall a witness 
except in extraordinary circumstances - Carpenters’ union moving to terminate proceedings 
after 10 days of hearing following settlement of its grievance (which constituted initial 
demand for work in dispute) - Motion to terminate proceedings dismissed - Board noting 
that jurisdictional dispute proceedings should not generally be terminated after hearing on 
the merits has begun where it is clear that jurisdictional dispute still exists - Carpenters’ 
union applying for judicial review on grounds of alleged denial of natural justice - Sheet 
Metal Workers’ union moving to strike affidavit filed by Carpenters’ union in judicial 
review application - Divisional Court dismissing motion to strike affidavit 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAL AND AIR HANDEING GROUP viii aceciewnasctnencten eteedss io ehecssiliieeunanss (Nov. ) 


Witness - Adjournment - Evidence - Jurisdictional Dispute - Practice and Procedure - Carpenters’ 
and Sheet Metal Workers’ unions disputing assignment of work in connection with han- 
dling, distribution, rigging, erection and installation of sheet metal siding onto wood - 
Board confirming assignment to members of Sheet Metal Workers union - Board summa- 
rizing various evidentiary and procedural rulings made during lengthy proceeding - Board 
not allowing Carpenters union to call area practice evidence to the extent that its materials 
had not been properly particularized - Board not permitting Sheet Metal Workers union to 
call witness who had already once testified - Other than in reply, a party should not be per- 
mitted to recall a witness except in extraordinary circumstances - Carpenters’ union moving 
to terminate proceedings after 10 days of hearing following settlement of its grievance 
(which constituted initial demand for work in dispute) - Motion to terminate proceedings 
dismissed - Board noting that jurisdictional dispute proceedings should not generally be ter- 
minated after hearing on the merits has begun where it is clear that jurisdictional dispute 
still exists 


VIC WEST STEEL, CJA, LOCAL 1256; RE ONTARIO SHEET METAL WORKERS’ 
AND ROOFERS’ CONFERENCE AND SMW, LOCAL 539; RE ONTARIO SHEET 
METAL AND AIR HANDLING GROUP... ....ccccscnccsenescrentmecee ress nerenecceenes (Mar. ) 


Witness - Certification - Charges - Evidence - Intimidation and Coercion - Petition - Practice and 
Procedure - Board reviewing principles governing restricted scope of reply evidence and 
declining to permit employer to split its case by calling one witness to events in dispute dur- 
ing its case in chief, and the other witness during reply - Board concluding that timely peti- 
tion not a voluntary expression of employee wishes - Board finding no intimidation or other 
improper conduct by union casting doubt on union’s membership evidence - Certificate 
issuing 
TATE ANDALE CANADA INC.; RE UNITED STEELWORKERS OF AMERI- 
TR get ete sa ee ee a oh eer aan nen Ae AIO eRe ty wala enue woop (Apr.) 
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